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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
        
       | 
In the Matter of:    |  Case Nos.: 01-CA-263079 
       |   01-CA-266440 
WHOLE FOODS MARKET SERVICES, INC., |   01-CA-263108 
       |   01-CA-264917 
   Respondent,  |   01-CA-265183 
       |   01-CA-273840 
  and      |   04-CA-262738 
       |   04-CA-263142 
SAVANNAH KINSER, SUVERINO FRITH, |   04-CA-264240 
LYLAH STYLES, ABDULAI BARRY, KIRBY |   04-CA-264841 
BURT, KAYLEB CANDRILLI, LEEA KELLY,|   05-CA-264906 
TRUMAN READ, HALEY EVANS, JUSTINE |   05-CA-266403 
O'NEILL, JOLINA CHRISTIE, SARITA |   10-CA-264875 
WILSON, CAMILLE TUCKER-TOLBERT, |   19-CA-263263 
CASSIDY VISCO, YURI LONDON, ANA |   20-CA-264834 
BELEN DEL RIO-RAMIREZ, CHRISTOPHER |   25-CA-264904 
MICHNO, As Individuals,   |   32-CA-263226 
       |   32-CA-266442 
   Charging Parties. | 
       | 
 
 The above-entitled matter came on for hearing pursuant 

to notice, before ARIEL SOTOLONGO, Administrative Law Judge, 

at the National Labor Relations Board, 1015 Half Street SE, 

Washington, D.C., on Wednesday, July 20, 2022, at 9:30 a.m.
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P R O C E E D I N G S 1 

(Time Noted:  9:31 a.m.) 2 

 JUDGE SOTOLONGO:  All right, let's go on the record. 3 

 Good morning.  It's now Wednesday, July the 20th, and 4 

we're resuming the trial in the Whole Foods case.  It is now 5 

Respondent's turn to present his case in this portion of the 6 

case, so Mr. Brown, are you ready to call your first witness? 7 

 MR. BROWN:  We are, Your Honor.  Whole Foods Market 8 

calls Chad Woodmancy. 9 

 JUDGE SOTOLONGO:  Please take it off. 10 

 MR. BROWN:  You can take your mask off. 11 

 MR. WOODMANCY:  Yes. 12 

 JUDGE SOTOLONGO:  Could you please raise your right 13 

hand? 14 

(Whereupon, 15 

CHAD WOODMANCY 16 

was called as a witness by and on behalf of the Respondent 17 

and, after having been duly sworn, was examined and testified 18 

as follows:) 19 

 JUDGE SOTOLONGO:  Thank you.  Please, take a chair for 20 

you.  Can you please spell your name for us and give us your 21 

address?  Your business address will suffice. 22 

 THE WITNESS:  My name is Chad Woodmancy, C-h-a-d, last 23 

name is spelled W-o-o-d-m-a-n-c-y.  It's 10275 Little 24 

Patuxent Parkway in Columbia, Maryland. 25 
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 JUDGE SOTOLONGO:  Sir, can you spell your last name for 1 

me again? 2 

 THE WITNESS:  Sure, it's W-o-o-d-m-a-n-c-y. 3 

 JUDGE SOTOLONGO:  C-y.  And that's pronounced -- 4 

 THE WITNESS:  Woodmancy. 5 

 JUDGE SOTOLONGO:  All right, thank you very much. 6 

 THE WITNESS:  Thank you. 7 

 JUDGE SOTOLONGO:  Please proceed. 8 

 MR. BROWN:  Thank you. 9 

DIRECT EXAMINATION 10 

Q. BY MR. BROWN:  Mr. Woodmancy, is it all right if I call 11 

you Chad? 12 

A. Sure. 13 

Q. I think that might be easier.  Who is your employer? 14 

A. Whole Foods Market. 15 

Q. Okay.  And how long have you worked for Whole Foods 16 

Market? 17 

A. Twenty-four years. 18 

Q. And just briefly, if you could, review for us the 19 

positions that you've held with the Company and where. 20 

A. I started in -- 21 

Q. And I'm going to ask you to keep your voice up so the 22 

Judge can hear you. 23 

 JUDGE SOTOLONGO:  Yeah, that's -- 24 

 THE WITNESS:  That's not a microphone.  That doesn't 25 
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work, okay. 1 

 JUDGE SOTOLONGO:  These microphones do not amplify your 2 

voice, it simply records it, and this is a big room, so -- 3 

 THE WITNESS:  Got it. 4 

 JUDGE SOTOLONGO:  Okay. 5 

 THE WITNESS:  Got it.  So I started in 1997 at the 6 

Annapolis Whole Foods Market as a team member in the bakery 7 

department.  From there, I moved up the ranks in the bakery 8 

department to bakery team leader.  In 2006 I started to get 9 

into store leadership at the Baltimore location, downtown 10 

Inner Harbor.  From there I went into -- to P Street in D.C. 11 

as an assistant store team leader.  I went back to Baltimore 12 

in Mount Washington as an assistant briefly, and I became the 13 

store team leader there and that was in 2014-ish.  And then 14 

went to Old Town, Virginia, as a store team leader and then 15 

to Columbia where I am currently a store team leader. 16 

Q. BY MR. BROWN:  You are the store team leader at the 17 

Columbia, Maryland store; is that correct? 18 

A. Correct. 19 

Q. Okay.  The Columbia store has the initials KMQ; is that 20 

correct? 21 

A. That's correct. 22 

Q. What does that stand for, for a foreigner here? 23 

A. It's Kittamaqundi, which is the lake behind the store, 24 

Lake Kittamaqundi. 25 
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Q. Okay.  And how long have you been the store team leader 1 

at the Columbia, Maryland store? 2 

A. Coming up on 3 years there. 3 

Q. And just again, briefly what are your responsibilities 4 

and duties as the store team leader at the Columbia, Maryland 5 

store? 6 

A. I'm responsible to oversee all aspects of operating the 7 

store, from team member safety, customer service, P&L, 8 

repairs and maintenance.  Pretty much anything that involves 9 

the operation of the store, I'm responsible for. 10 

Q. I want to focus your attention on the summer of 2020 and 11 

ask you about the store leadership structure in the Columbia, 12 

Maryland store.  Who were your associate store team leaders? 13 

A. One was Melisa Niane.  And my other was Deng Manasseh. 14 

Q. Okay.  Those would be, let's say in a different kind of 15 

store, those would be the assistant store managers? 16 

A. Correct. 17 

Q. Okay.  And you know Jolina Christie? 18 

A. I do. 19 

Q. Okay.  What team or department did she work in? 20 

A. She was a cashier for our frontend team. 21 

Q. Okay.  And in the summer of 2020, who was the team 22 

leader responsible for the front end and the cashiers? 23 

A. Reyna was her name. 24 

Q. Okay. 25 
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 JUDGE SOTOLONGO:  And Reyna is spelled R-e-y-n-a? 1 

 THE WITNESS:  Correct.  Or is her name. 2 

Q. BY MR. BROWN:  Fair enough.  Do you recall the death of 3 

George Floyd on May 25th of 2020? 4 

A. Absolutely, yeah. 5 

Q. And do you recall protests, Black Lives Matter protests, 6 

that sprung up in the immediate aftermath of his murder and 7 

throughout the summer? 8 

A. I do. 9 

Q. Okay.  What do you recall about that, and how did you 10 

learn about it? 11 

A. Well, obviously everyone saw the video, social media, 12 

the murder of George Floyd, and then a lot of emotions, a lot 13 

of people upset and wanted to make sure their voices were 14 

heard.  They got out in the streets and protested the murder 15 

of a black man by the police. 16 

Q. And now I'm talking sort of from May 25th, 2020, through 17 

the summer of 2020.  Did you hear from team members, did you 18 

talk to team members about the murder of George Floyd and the 19 

Black Lives Matter protests? 20 

A. We definitely talked about the murder.  That was 21 

something that certainly was a hot topic.  Team members were 22 

shocked at how blatant it was and fearful they were with 23 

police interactions and fearful for their children, you know, 24 

and then some folks talked about the rallies and some of the 25 
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things that had been happening, and we had some stores that 1 

were damaged during protests.  Those kind of things were 2 

talked about as well. 3 

Q. Okay.  Chad, what did you understand the Black Lives 4 

Matter movement to be about? 5 

A. Ending the killing of black and brown people by the 6 

police, specifically black people. 7 

Q. The store that -- the Columbia store, can you describe 8 

what's adjacent to it?  I think you said there's a lake and a 9 

park or -- 10 

A. Yeah. 11 

Q. I'm asking you, I've never been there.  What does it 12 

look like? 13 

A. So our building is on the lake, and there is a lakefront 14 

area which is connected, basically connected to our building.  15 

There's a lot of events there, it's a town center, a lot 16 

of -- the Columbia association holds a lot of events there.  17 

Fourth of July, there's a big fireworks show.  Our parking 18 

lot is used for some of those events at times, so we're very 19 

entrenched in that lakefront area. 20 

Q. With regard to -- again, I'm focusing your attention on 21 

the summer of 2020, and on particular, June 5th of 2020, do 22 

you recall that there was a Black Lives Matter rally being 23 

held on the lakefront right next to your store? 24 

A. Yes. 25 
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Q. What do you recall knowing about that or learning about 1 

that? 2 

A. We were alerted by the landlord that there was a planned 3 

rally there.  The local police came in that morning to let us 4 

know, and it was expected to be peaceful, but you know, our 5 

parking lot was connected and would probably get used because 6 

they were expecting a lot of folks to come.  We had also had 7 

a lot of instances of damage at some other stores, so there 8 

was a safety concern as well in case something turns out, so 9 

we made the decision to close early for multiple reasons that 10 

day. 11 

Q. You closed early that day for safety reasons? 12 

A. Yes. 13 

Q. Okay.  Had the store, in your experience, in your years 14 

there, ever had to close because of safety concerns other 15 

than on this occasion? 16 

A. No. 17 

Q. And were you aware of team members participating in that 18 

Black Lives Matter rally or any others?  And I'm talking 19 

about that time period, the -- 20 

A. Yeah. 21 

Q. -- summer of 2020. 22 

A. There was definitely -- 23 

 MR. PETERSON:  Objection.  Objection, relevance. 24 

 JUDGE SOTOLONGO:  Overruled. 25 
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 THE WITNESS:  There were definitely some team members 1 

that mentioned they were going to participate in some events. 2 

Q. BY MR. BROWN:  Did you support them? 3 

A. Yes. 4 

Q. Okay.  Did you discipline any team members for 5 

participating or supporting Black Lives Matter? 6 

A. No. 7 

Q. Okay.  Do you support Black Lives Matter? 8 

A. Yes. 9 

Q. Okay. 10 

 JUDGE SOTOLONGO:  How long was the store closed for? 11 

 THE WITNESS:  We closed in the evening, I think it 12 

was 7, so it was like 3 hours. 13 

Q. BY MR. BROWN:  And just to follow up on the Judge's 14 

question, was the Black Lives Matter rally peaceful? 15 

A. It was. 16 

Q. No damage to the store? 17 

A. No. 18 

Q. Okay.  Let's talk about Jolina Christie.  Did you ever 19 

see her wear a T-shirt that said "I can't breathe"? 20 

A. Not while on the clock. 21 

Q. Okay.  Did you see her wear a T-shirt that said "Black 22 

Lives Matter" while on the clock? 23 

A. No. 24 

Q. Did you see her wear a T-shirt that said "Where's the 25 
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effect of," and I think it's "no lives matter until black 1 

lives matter"? 2 

A. No. 3 

Q. Okay.  You were, I think, careful to say on the clock.  4 

Let me ask you this, did you see Ms. Christie wearing a 5 

T-shirt that said "Black Lives Matter" or "I can't breathe" 6 

or both off the clock? 7 

A. Yes. 8 

Q. Okay.  Can you tell us about when you saw that and what, 9 

if any, interactions you had with Ms. Christie when she was 10 

wearing that T-shirt off the clock? 11 

 MR. PETERSON:  Objection, relevance. 12 

 JUDGE SOTOLONGO:  Overruled. 13 

 THE WITNESS:  Her boyfriend worked for us in the bakery 14 

department, so from time to time she would come visit with 15 

him on his lunch break, things like that, or coming in to 16 

work at times she would wear the mask or something before she 17 

clocked in.  We had multiple conversations over that time 18 

frame about her feelings, her interactions in the community, 19 

things that she wanted to do, things like that. 20 

 JUDGE SOTOLONGO:  What's the name of this employee 21 

again? 22 

 THE WITNESS:  Jolina. 23 

 MR. BROWN:  This is Jolina Christie, the Charging Party. 24 

 JUDGE SOTOLONGO:  Okay.  That's what I thought. 25 
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Q. BY MR. BROWN:  And just to get clarification, you're 1 

saying that you saw Ms. Christie come into the store, for 2 

example, to visit with her boyfriend while she was not 3 

working? 4 

A. Correct. 5 

Q. Okay.  And she was wearing Black Lives Matter messaging 6 

on a T-shirt and on a face mask? 7 

A. Yes. 8 

Q. Okay.  Did you tell her to remove it? 9 

A. No. 10 

Q. Why not? 11 

A. She wasn't on the clock.  The policy didn't affect her 12 

at that time. 13 

Q. When was the -- well, did you see Jolina Christie wear a 14 

Black Lives Matter mask or those T-shirts that we just -- I 15 

just explained, I described to you, the first week of June of 16 

2020? 17 

A. The first week, no. 18 

Q. Had you seen, though, the T-shirts and the mask in the 19 

first week of June, do you think you would've remembered 20 

that? 21 

A. Yes. 22 

Q. And you don't remember that? 23 

A. I don't. 24 

Q. Do you recall seeing Jolina Christie wearing a Black 25 
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Lives Matter mask on June 12th of 2020? 1 

A. Yes. 2 

Q. Do you recall where or when you saw her wearing that 3 

mask? 4 

A. It was definitely when I talked to her about it when I 5 

saw it in the break room/training room that we have. 6 

Q. Okay.  I'm having trouble hearing you. 7 

A. Sorry. 8 

Q. I apologize. 9 

 JUDGE SOTOLONGO:  Yeah. 10 

Q. BY MR. BROWN:  Yeah.  So I'm going to ask it again 11 

because I couldn't hear you.  When and where in the store 12 

were you when you saw Ms. Christie wearing a Black Lives 13 

Matter mask? 14 

A. She was training in our break/training room upstairs. 15 

Q. Okay.  And what do you remember, if anything, about this 16 

encounter and your communications with Ms. Christie? 17 

A. I went to her and just said, you know, I'm sorry, but 18 

that particular mask does not -- the messaging doesn't fit 19 

our dress code, and you would have to remove it before you 20 

got on the floor. 21 

Q. And what, if anything, did you observe from 22 

Ms. Christie, and what, if anything, did she say in response? 23 

A. She simply said, okay, but I could tell that she was 24 

taken aback by the fact that she had to remove it and was -- 25 
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was a little bothered by that. 1 

Q. Okay. 2 

 JUDGE SOTOLONGO:  How could you tell? 3 

 THE WITNESS:  She just kind of looked at me like in 4 

shock a little bit, but she softly said okay and just took it 5 

off.  I just could tell that she was bothered. 6 

Q. BY MR. BROWN:  I'm going to show you what is in evidence 7 

as General Counsel's Exhibit 72.  I'm showing you, Chad, what 8 

has been introduced into evidence as General Counsel 9 

Exhibit 72.  Is that -- well, can you tell, is that 10 

Jolina Christie? 11 

A. Yes. 12 

Q. Okay.  And to the best of your recollection, is that the 13 

mask, or is it substantially similar to your recollection of 14 

the Black Lives Matter messaging on the -- 15 

A. Yeah. 16 

Q. -- mask that Ms. Christie wore? 17 

A. Yeah, it's -- I don't know if that's -- it looks like 18 

it, yes. 19 

Q. And when you saw that mask, which is directly on her 20 

face, is that when you said to her that it didn't fit within 21 

the dress code? 22 

A. Yes. 23 

Q. Okay.  After this exchange with Ms. Christie, where did 24 

you go, if you recall?  What did you do? 25 
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A. I was with my assistant at the time, and I believe we 1 

had some other -- we were there for some other reasons, and 2 

we moved on to that. 3 

Q. Okay.  Later that day, did you and Ms. Christie 4 

communicate further about the Black Lives Matter messaging 5 

and the dress code? 6 

A. Yes. 7 

Q. Can you explain where you were and when that was? 8 

A. I was coming back into our back room area, I saw her 9 

there and, you know, from her initial reaction, I felt like I 10 

needed to follow up with her, and also I could see that she 11 

had gotten emotionally upset.  It looked like she had been 12 

crying possibly.  So I pulled her to the side in the back 13 

room and basically asked her how she was feeling about it and 14 

just to make sure she understood why I was asking her to take 15 

it off. 16 

Q. Okay.  And what, if anything, do you recall saying to 17 

her about why you had asked her to remove the Black Lives 18 

Matter messaging on her mask? 19 

A. I said that it was not part -- it didn't fit our dress 20 

code. 21 

Q. Okay.  And did you say anything else? 22 

A. Well, we had a conversation.  I let her -- you know, I 23 

wanted to let her speak to how she felt.  She was very 24 

passionate about wanting to have a voice in the store and 25 
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wanting to get the message out. 1 

 We also, you know, talked about -- I mentioned that I 2 

had some safety concerns as well, just because it was a 3 

controversial message and that there were some -- potentially 4 

some folks that could front -- could confront her at the 5 

register.  At the register you're kind of on your own a 6 

little bit, you're boxed in, so I didn't want her to be in 7 

that kind of position where someone could confront her.  Of 8 

course, we would support -- I told her we would support any 9 

team member, we wouldn't tolerate that from our customers, 10 

but what happens initially would be a little bit out of my 11 

control, and I wanted her to be safe. 12 

Q. Did you say to Ms. Christie that the Black Lives Matter 13 

messaging was not permitted because customers may be 14 

concerned or upset by that message? 15 

 MR. PETERSON:  Objection, leading. 16 

 THE WITNESS:  No. 17 

 JUDGE SOTOLONGO:  It is leading.  So why don't you 18 

rephrase the question? 19 

 MR. BROWN:  I will ask that later.  I'll show him -- 20 

 JUDGE SOTOLONGO:  Okay. 21 

 MR. BROWN:  -- a document, thank you. 22 

Q. BY MR. BROWN:  When you testified earlier, just now you 23 

said that she, Jolina, wanted to get "the message out."  What 24 

did you understand the message to be that Ms. Christie wanted 25 
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to get out? 1 

 MR. PETERSON:  Objection, relevance and calls for 2 

speculation. 3 

 JUDGE SOTOLONGO:  Overruled. 4 

 THE WITNESS:  That they wanted to end the killing of 5 

black people by the police. 6 

Q. BY MR. BROWN:  What else, if anything, do you recall 7 

about what you said and what Ms. Christie said at this, at 8 

this meeting with her? 9 

A. You know, she really didn't understand why she couldn't 10 

wear it.  She felt like Whole Foods could support in some 11 

way.  She talked about writing a letter to some folks that 12 

may have the ability to make changes to the policy, and I did 13 

suggest a couple folks that I had interactions with in my 14 

time in Baltimore, when we were doing some work there after 15 

the Freddie Gray uprising, so I gave her some names of some 16 

people I thought she should reach out to with her concerns. 17 

Q. You mentioned Freddie Gray.  Did you talk to 18 

Ms. Christie about Freddie Gray in Baltimore at that meeting 19 

or -- 20 

A. I had an additional -- 21 

Q. -- was it just an understanding? 22 

A. I had an additional conversation about Freddie Gray with 23 

her at a later date.  I was just sharing with her some of the 24 

stuff as Whole Foods Market that we did do in the community 25 
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and was trying to see if there was any way, any way we could 1 

support her in our current community. 2 

Q. Who is Freddie Gray? 3 

A. He was a young man that was killed by police in 4 

transport after his arrest in Baltimore. 5 

Q. Is he a black man? 6 

A. A black man, yes. 7 

Q. Okay.  And were you the -- you were working in Baltimore 8 

at the time that Freddie Gray was murdered by the police? 9 

A. Yes. 10 

Q. Okay.  I guess I'll jump to that next conversation that 11 

you had with her about Freddie Gray in Baltimore.  What is it 12 

that you recall talking about to and with Ms. Christie about 13 

Freddie Gray and Baltimore? 14 

 MR. PETERSON:  Objection, foundation. 15 

 MR. BROWN:  I think there's a foundation. 16 

 JUDGE SOTOLONGO:  Excuse me, I missed the question.  17 

Could you repeat yourself? 18 

 MR. BROWN:  Yeah. 19 

Q. BY MR. BROWN:  You mentioned that you had discussed the 20 

Freddie Gray Baltimore uprising with Ms. Christie, correct? 21 

A. Correct. 22 

Q. Okay.  I want to go to that conversation where you 23 

talked about that with her. 24 

A. Okay. 25 



2400  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

Q. Do you remember when that was? 1 

A. It was a few weeks later, around the time that she had, 2 

I believe, wrote the letter or just before that.  I just 3 

wanted her to know that, as Whole Foods Market, there was 4 

some opportunity for us to be involved in the community, and 5 

I wanted to support her in any ways that we could, and I 6 

explained to her some things that we did around food justice 7 

and food deserts in Baltimore, and that was an opportunity 8 

that, as Whole Foods Market, we could get involved in the 9 

community and if she had any organizations that she was 10 

involved with or any other ways that we could get involved. 11 

Q. And what, if anything, did Ms. Christie say to you about 12 

organizations or whether she wanted to get involved in this? 13 

A. You know, she said it sounded good and she, you know, 14 

appreciated me sharing that with her.  There was an 15 

organization she mentioned, I don't recall, but it didn't 16 

sound like it fit the food aspects that we did, so she never 17 

took me up on the offer at that point. 18 

Q. With regard to Ms. Christie, other than that one 19 

occasion on June 12th of 2020, did she ever wear a Black 20 

Lives Matter mask or Black Lives Matter messaging on her 21 

clothing or her face while on the clock ever again? 22 

A. No. 23 

Q. Did any other team member at the Columbia, Maryland 24 

store wear Black Lives Matter messaging at any time? 25 
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A. We did have one other team member in our bakery 1 

department that -- I believe it was a headband or a head wrap 2 

that had the messaging around the same time that I spoke to 3 

Jolina, that I let her know as well that it wasn't -- it 4 

didn't fit our policy. 5 

Q. Okay.  What was the messaging on the headband? 6 

A. Black Lives Matter. 7 

Q. Okay.  And what, if anything, did you say to the team 8 

member and what, if anything, did that team member say in 9 

response? 10 

A. Again, I just said, unfortunately, it doesn't fit the 11 

policy, that she'd have to remove it while in the store, and 12 

she was fine.  She said okay. 13 

Q. And did she remove it? 14 

A. She did. 15 

Q. Okay.  Was Ms. Christie or this other team member ever 16 

disciplined in any way for wearing the Black Lives Matter 17 

messaging on their face? 18 

A. No, no discipline. 19 

Q. Okay. 20 

 JUDGE SOTOLONGO:  I have a question before I lose my 21 

train of thought here.  You still have General Counsel 72, 22 

the -- 23 

 THE WITNESS:  Yes. 24 

 JUDGE SOTOLONGO:  Okay.  In that photograph,  25 
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Ms. Christie -- it would appear over her apron, she's wearing 1 

this button that says social distance, 6 feet and please, I 2 

believe -- 3 

 THE WITNESS:  Yes. 4 

 JUDGE SOTOLONGO:  Is that a button that was provided by 5 

Whole Foods to its employees or -- 6 

 THE WITNESS:  At the time, it was provided by a vendor 7 

that we worked for -- work with. 8 

 JUDGE SOTOLONGO:  And that was approved? 9 

 THE WITNESS:  And it was allowed.  Yeah, it was approved 10 

at the time, yeah. 11 

 JUDGE SOTOLONGO:  Okay, sorry, I just wanted to clarify. 12 

 MR. BROWN:  Thank you.  Let me show you what has been 13 

introduced into evidence as -- Your Honor, I'd like to show 14 

the witness General Counsel Exhibit 73. 15 

 JUDGE SOTOLONGO:  Okay, go ahead. 16 

 MR. BROWN:  I'm showing you what is in evidence as 17 

General Counsel Exhibit 73. 18 

 MR. PETERSON:  I'm sorry, can we pause for a second?  Do 19 

you mind if we go off the record for a quick second? 20 

 JUDGE SOTOLONGO:  Let's go off the record. 21 

(Off the record from 9:57 a.m. to 10:02 a.m.) 22 

 JUDGE SOTOLONGO:  Let's go back on the record. 23 

 All right, we've had a slight break in order to make 24 

copies of the exhibit, so please proceed, Mr. Brown. 25 
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 MR. BROWN:  Thank you. 1 

Q. BY MR. BROWN:  Chad, do you have in front of you General 2 

Counsel Exhibit 73? 3 

A. I do. 4 

Q. Okay.  And the top portion of the email is -- is that an 5 

email that you sent to Deng, D-e-n-g, and Melisa,  6 

M-e-l-s-a [sic], your associate store team leaders? 7 

A. Yes. 8 

Q. Okay.  And the email below, is that the email that 9 

Jolina Christie sent to Whole Foods Market Voice, Omar Gaye, 10 

yourself, Jeff at Amazon, and Scott Allshouse? 11 

A. Yes. 12 

Q. Okay.  Did you review this email when you received it? 13 

A. I did. 14 

Q. Did you have any conversations with Jolina Christie 15 

about what she had written? 16 

A. I told her I thought it was a well-written letter to 17 

them and, you know, to let me know when she heard back. 18 

Q. And did Ms. Christie let you know? 19 

A. She did mention that she had heard back. 20 

Q. Okay.  And at some point -- well, any other further 21 

conversations about the letter or feedback from -- about the 22 

letter? 23 

A. I asked her to send it from Whole Foods Market email, 24 

that potentially it coming from a personal email maybe got 25 
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lost or it went to junk.  So we got her set up with the Whole 1 

Foods Market email so that she could resend it. 2 

Q. Okay.  I'm going to ask -- I'm going to show you General 3 

Counsel Exhibit 74.  Take a look at that, if you would.   4 

Mr. Woodmancy, is this -- at the top page of General Counsel 5 

Exhibit 74, is that an email that you sent back to  6 

Jolina Christie and to her team leader, Reyna Patzan-Garcia? 7 

A. Yes. 8 

Q. Okay.  And below, is that an email that you had received 9 

from Ms. Christie on October 6th, her resignation email? 10 

A. It is. 11 

Q. Okay.  Did you read that email when you received it? 12 

A. I did. 13 

Q. Okay.  You see in the first line, it says, "Please 14 

accept" as my formal -- this as my -- "this letter as my 15 

formal notice of resignation, effective October 20th, 2020." 16 

Do you see that? 17 

A. Yes. 18 

Q. Okay.  Did Ms. Christie work through her requested 19 

effective date? 20 

A. She did. 21 

Q. So her last day at Whole Foods was October 20th, 2020, 22 

at the Columbia, Maryland store? 23 

A. Correct. 24 

Q. Okay.  In this letter, Ms. Christie writes, "As a woman 25 
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of color, I feel unsafe working for a company that is 1 

'uncomfortable' with condemning racists in store and allowing 2 

us to wear anti-racist and Black Lives Matter attire when 3 

Whole Foods has an avid history happily supporting the LGBTQ+ 4 

community and gay pride events in and out of stores."  Did 5 

you read that at the time? 6 

A. I did. 7 

Q. Did you have any understanding of what Ms. Christie 8 

meant when she wrote that she felt unsafe working for Whole 9 

Foods? 10 

A. My understanding was she generally felt unsafe as a 11 

black woman in the current state of the U.S. and was unhappy 12 

that we were not allowing her to have a voice within the 13 

store. 14 

Q. Were you aware of Ms. Christie -- Ms. Christie's intent 15 

to resign before October 6th and you receiving this email? 16 

A. I did not. 17 

Q. Okay.  Were you aware of Ms. Christie applying to work 18 

for Whole Foods Market in Hawaii before receiving this 19 

October 6th email? 20 

A. I did not. 21 

Q. When's the first time you learned that Ms. Christie 22 

worked for Whole Foods right after she resigned from the 23 

Columbia, Maryland store? 24 

A. It was more than a year later when I found out. 25 
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Q. Ms. Christie had a boyfriend at the store? 1 

A. She did. 2 

Q. Okay.  Is that the one you referred to earlier, who she 3 

came to visit? 4 

A. Yes. 5 

Q. Okay.  He was a team member? 6 

A. Yeah, he worked in our bakery department. 7 

Q. Okay.  Did that team member, her boyfriend, also resign 8 

from the Columbia, Maryland store? 9 

A. He did.  He -- well, he actually was looking for -- he 10 

let us know he was looking for employment with Whole Foods, 11 

and that's the time we found out that he was looking to go to 12 

Hawaii with them. 13 

Q. And did he resign in October as well? 14 

A. It was a few weeks.  It may have been in November when 15 

he left. 16 

Q. Did you learn that he worked at Whole Foods Market in 17 

Hawaii? 18 

A. I knew that he was trying to get a position there. 19 

Q. Okay. 20 

 JUDGE SOTOLONGO:  So would it be fair to say that, based 21 

on your answer, that at no point were you contacted by the 22 

folks in the Hawaii store to ask you for references regarding 23 

Helena Christie? 24 

 THE WITNESS:  Not Jolina, no. 25 
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 JUDGE SOTOLONGO:  Did they call to ask about her 1 

boyfriend? 2 

 THE WITNESS:  He asked me to reach out or see how I 3 

could help him. 4 

 JUDGE SOTOLONGO:  I see.  And this was sometime in 5 

November of 2020? 6 

 THE WITNESS:  Shortly before he left, yes. 7 

 JUDGE SOTOLONGO:  Okay, all right. 8 

Q. BY MR. BROWN:  In the summer of 2020, in June of 2020, 9 

do you recall any conversations with your team leader, Reyna, 10 

about the enforcement of the dress code? 11 

A. Yes, yeah.  We spoke with all our team leaders, but 12 

Reyna specifically, I felt like there was a lot of 13 

opportunity on her team with making sure that we were 14 

consistent, so I -- 15 

Q. When you say the word "opportunity," what do you mean by 16 

that? 17 

 MR. PETERSON:  Objection, there's no foundation to this 18 

conversation, where it took place, when it took place. 19 

 JUDGE SOTOLONGO:  Well, that comes next, doesn't it?  I 20 

mean, where is it that you have a conversation and then the 21 

foundation comes after?  If he says no, then that's the end 22 

of the matter, right?  He's asking if he had any 23 

conversations with her and -- so go ahead. 24 

Q. BY MR. BROWN:  When did you have a conversation or 25 
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conversations with Reyna, the team leader of the front end, 1 

in June of 2020? 2 

A. I spoke with her in June about, you know, my 3 

conversation with Jolina, and that if for some reason she 4 

would continue to wear it, let me have the conversation with 5 

her because I felt like it was a sensitive issue, and then I 6 

also asked Reyna to make sure that she was being consistent 7 

when team members came in, to make sure that they were in 8 

their dress code. 9 

 MR. BROWN:  No further questions. 10 

 JUDGE SOTOLONGO:  All right, Mr. Peterson. 11 

 MR. PETERSON:  Your Honor, can I have 10 minutes? 12 

 JUDGE SOTOLONGO:  Sure.  Yeah, let's go off the record 13 

for 10 minutes. 14 

(Off the record at 10:12 a.m. to 10:19 a.m.) 15 

 JUDGE SOTOLONGO:  All right, let's go back on the 16 

record. 17 

 Mr. Peterson, please proceed. 18 

 MR. PETERSON:  Thank you, Your Honor. 19 

CROSS-EXAMINATION 20 

Q. BY MR. PETERSON:  Good morning, Mr. Woodmancy. 21 

A. Good morning. 22 

Q. I'm Matt Peterson.  I'm the attorney for the NLRB.  I 23 

just have some follow-up questions for you.  When did you 24 

start working at the Columbia, Maryland store as the store 25 
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team leader? 1 

A. It was end of August 2019. 2 

Q. Obviously, you have a lot of duties as the store team 3 

leader.  What percentage of your time -- you have an office, 4 

I presume? 5 

A. Yes. 6 

Q. What percentage of your time do you spend in the office 7 

as opposed to in the store? 8 

A. Depends on the day, but I would say I try to keep it 9 

around 50/50 nowadays. 10 

Q. Do you make it a point to greet all of your employees 11 

every day or anything like that? 12 

A. I certainly do when I come in, in the morning.  I make 13 

my rounds and say good morning to everyone, but I don't 14 

necessarily see everyone throughout the day. 15 

Q. What's your shift? 16 

A. It varies.  It's always within the times that the store 17 

-- or just before the store is opened until just after the 18 

store closes, so anywhere between 6:00 a.m. and midnight. 19 

Q. You work different shifts -- 20 

A. Yes. 21 

Q. -- depending on the day? 22 

A. Yes. 23 

Q. All right, moving on to your discussion with Jolina on 24 

June 12th, in your testimony you said you told her that that 25 
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particular mask and its message doesn't fit the dress code.  1 

Do you recall that testimony? 2 

A. Yes. 3 

Q. At that point, in June 12th, were you aware that other 4 

employees at other Whole Foods stores had been wearing Black 5 

Lives Matter masks or other type of messaging? 6 

A. I don't know if it was at that time or not. 7 

Q. At some point you received reports about what was 8 

happening at other stores? 9 

A. At some point, yeah. 10 

Q. May have been before that, may have been after -- 11 

A. Correct. 12 

Q. -- June 12th?  And that came from your store leadership?  13 

Or not your store leadership, but regional leadership, I 14 

presume? 15 

A. Well, it was -- some of it was in the news and some, 16 

yeah, from leadership and other discussions. 17 

Q. What was it about that particular message, why did -- 18 

why did you say that particular message when you were talking 19 

to Jolina? 20 

A. I said that message.  I don't know.  Did I say 21 

particular?  I didn't mean to say particular.  But I was 22 

letting her know that what she was wearing at the time did 23 

not fit the dress code. 24 

Q. And what was it about that particular message that was 25 
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inappropriate or not within the dress code? 1 

A. Well, any message at the time that wasn't related to a 2 

vendor or promoted something outside of Whole Foods Market 3 

approved messaging was not allowed. 4 

Q. Did like sports logos fall within that prohibition at 5 

the time in June 12th? 6 

A. Well, we certainly had times where we would make 7 

exceptions if a local sports team was in a championship game 8 

or something like that where we'd allow people to wear a 9 

jersey to work that day, but we made it very specific to an 10 

event or something like that. 11 

Q. Do you still have General Counsel's 73 in front of you?  12 

The letter -- 13 

A. Yes. 14 

Q. The email and the letter that Jolina had written? 15 

A. I do. 16 

Q. And so you read that letter thoroughly? 17 

A. Not recently, no. 18 

Q. Right, but at the time -- 19 

A. At the time, yeah. 20 

Q. Yeah.  And you thought it was well-written, I think -- 21 

A. I did, yeah. 22 

Q. -- when you came to that?  And she had raised -- she had 23 

raised these points in her letter with you in your 24 

discussions; is that right? 25 
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A. Yes. 1 

 MR. BROWN:  Objection.  I don't know what these points 2 

are. 3 

 JUDGE SOTOLONGO:  I can't hear you, Mr. Brown. 4 

 MR. BROWN:  He said you raised these points, and that's 5 

my objection.  What points? 6 

 MR. PETERSON:  Everything that she said in the letter. 7 

Q. BY MR. PETERSON:  All the points that she raised in the 8 

letter she had raised with you in your discussions? 9 

A. I can't say that because I don't remember everything 10 

that was in the letter. 11 

Q. Can you look at the letter and tell us which points you 12 

had not heard her raise with you before? 13 

 MR. BROWN:  I'd like the witness to read the -- 14 

 THE WITNESS:  This is long, this is a long -- 15 

 MR. PETERSON:  Yeah, just as you're going, as you're 16 

reading it, if you see something that you don't recall 17 

discussing with her, then just point that out. 18 

 MR. BROWN:  Your Honor, in this letter, Ms. Christie 19 

expresses her own personal views on things and doesn't even 20 

purport to say that she had talked to this witness about 21 

them. 22 

 MR. PETERSON:  That's what I'm asking the witness about. 23 

 JUDGE SOTOLONGO:  Overruled. 24 

 THE WITNESS:  She mentions a blog post in here that I 25 
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wasn't aware of.  She talks about HIV and AIDS patients.  We 1 

didn't talk about that.  Comments about Martin Luther King 2 

and his quotes.  She didn't point to this particular core 3 

value with me.  We didn't go into detail about systemic 4 

racism.  The two points I can say for sure is the Black Lives 5 

Matter movement and LGBTQ is the only two points I can say 6 

for sure that we had a discussion about. 7 

Q. BY MR. PETERSON:  Okay, can you speak up?  Sorry. 8 

A. Sorry, Black Lives Matter and LGBTQ were the only two 9 

points that I can say we definitely had a conversation about 10 

or she mentioned in our conversations. 11 

Q. You said she didn't -- you didn't discuss in detail 12 

systemic racism? 13 

A. Right. 14 

Q. Did she bring that up at all? 15 

A. She talked about systemic racism when we talked about 16 

Freddie Gray in that situation in Baltimore and the food 17 

deserts. 18 

Q. And the LGBTQ discussion, she was pointing out that 19 

Whole Foods supported or at least allowed employees to 20 

support LGBTQ issues; you recall her raising that with you? 21 

A. The pride parades and things that we were participating 22 

in. 23 

Q. Were you aware of employees wearing pride-related pins 24 

or buttons or lanyards in your store? 25 
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A. I hadn't seen them -- 1 

Q. You hadn't noticed? 2 

A. -- myself. 3 

Q. Did you think she had a good point with that distinction 4 

between LGBTQ issues and the Black Lives Matter, the 5 

distinction she made and why Whole Foods was tolerating one 6 

and not the other? 7 

A. I could understand why she raised that concern. 8 

Q. Do you have General Counsel 72, that photograph of  9 

Ms. Christie? 10 

A. Yes. 11 

Q. Can you tell where she -- where that photograph was 12 

taken? 13 

A. I can't.  It looks like potentially a restroom. 14 

Q. Does your store have restrooms with that type in the 15 

break -- in the back room? 16 

A. Yeah. 17 

Q. Is this what she was wearing on the day you saw her when 18 

she came to training? 19 

A. The rest of her attire I don't remember. 20 

Q. So she might've been wearing that?  She might've been 21 

wearing something else? 22 

A. Well, if she was wearing the apron like that, I would've 23 

addressed the Pink Floyd, being able to see that, but so -- 24 

but I don't recall her wearing -- what she was wearing that 25 
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day. 1 

Q. So in your view, the Pink Floyd messaging, you would've 2 

said that if you noticed it? 3 

A. Yes. 4 

Q. What about the Jamaica lanyard? 5 

A. That wouldn't fit our dress code as well. 6 

Q. Okay, but you don't remember if she was wearing this at 7 

the time? 8 

A. I don't. 9 

 MR. PETERSON:  Nothing further, Your Honor. 10 

 JUDGE SOTOLONGO:  I have a question or two.  And of 11 

course, if I -- if my questions -- and you want to ask any 12 

questions based on mine, of course, you can. 13 

 So, Mr. Woodmancy, I believe your testimony was that 14 

right after you noticed, on June 12th I believe it was, right 15 

after you noticed Ms. Christie wearing the Black Lives Matter 16 

mask while in the training room, that you immediately told 17 

her that she could not wear that; is that correct? 18 

 THE WITNESS:  Correct. 19 

 JUDGE SOTOLONGO:  And that was correct.  Before you did 20 

that, did you have to consult with -- meet with your regional 21 

or national management to confirm whether or not that message 22 

was -- or that clothing with that messaging was in violation 23 

of the rules of Whole Foods dress code or rules? 24 

 THE WITNESS:  No, I didn't have to ask anyone. 25 
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 JUDGE SOTOLONGO:  So it was an immediate action on your 1 

part? 2 

 THE WITNESS:  Actually, when I saw her with it and 3 

Melisa -- I asked Melisa to come with me, her being a female 4 

team member, because I was concerned, being a sensitive 5 

matter, how she may respond, and I wanted to have a female 6 

team member leadership with me as well. 7 

 JUDGE SOTOLONGO:  Okay, all right.  I believe, and 8 

correct me if I'm wrong, I believe you testified, and there 9 

was also a question, I believe it was by Mr. Brown, the 10 

question was when you saw the message and the mask, Black 11 

Lives Matter, I believe the question was what do you perceive 12 

that to mean? 13 

 THE WITNESS:  Um-hum. 14 

 JUDGE SOTOLONGO:  Is that correct? 15 

 THE WITNESS:  Yes. 16 

 JUDGE SOTOLONGO:  And your answer, if I recall 17 

correctly, was that you believe that was a message regarding 18 

the killing of George Floyd which had occurred a couple of 19 

weeks before that; is that correct? 20 

 THE WITNESS:  It was the killing of black people in 21 

general by police, but that's what spurred the movement, yes. 22 

 JUDGE SOTOLONGO:  And what was that perception on your 23 

part based on? 24 

 THE WITNESS:  It was based on what I had seen, 25 
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discussions I've had, things that were being posted, you 1 

know, the people that were starting the movement and what 2 

they were saying. 3 

 JUDGE SOTOLONGO:  Posted something where? 4 

 THE WITNESS:  On social media. 5 

 JUDGE SOTOLONGO:  I mean, online or -- 6 

 THE WITNESS:  Yeah, social medial. 7 

 JUDGE SOTOLONGO:  I have nothing further.  Any questions 8 

based on mine? 9 

 MR. BROWN:  I do have a couple of quick, quick 10 

questions. 11 

REDIRECT EXAMINATION 12 

Q. BY MR. BROWN:  You were shown, Chad, Exhibit 73, the 13 

letter. 14 

A. Yeah. 15 

Q. And I want you to turn to page 2, if you would, and the 16 

third -- the second full paragraph, it begins, "Chad, 17 

respectfully, explain to me."  Do you see that? 18 

A. Yes. 19 

Q. Okay.  In the third line she writes, "He also mentioned 20 

that it was due to the fact that it may upset certain 21 

customers."  Do you see that? 22 

A. Yes. 23 

Q. Do you agree with how she characterized, Ms. Christie 24 

characterized what you said? 25 
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A. No, I don't agree with how that was worded. 1 

Q. And that's when you testified before about what you 2 

said? 3 

A. Yes. 4 

Q. And also you were asked, when you were looking at that 5 

picture about -- I think it was the Pink Floyd graphic  6 

T-shirt -- 7 

A. Yes. 8 

Q. -- underneath.  When team members or if team members 9 

wore such shirts and they covered them up with their apron, 10 

did you or your team leaders tell them that they had to 11 

change? 12 

A. No, if we couldn't tell what the message was and it was 13 

covered by their apron, we would let that be. 14 

 MR. BROWN:  I don't have any further questions. 15 

 MR. PETERSON:  Yeah, sorry, Your Honor, I have one more 16 

question. 17 

 JUDGE SOTOLONGO:  Sure. 18 

RECROSS-EXAMINATION 19 

Q. BY MR. PETERSON:  So, yeah, the Judge had asked if you 20 

had confirmed with regional leadership before telling 21 

Ms. Christie that she could not wear a Black Lives Matter 22 

mask, and I think earlier you said you didn't remember you 23 

had discussions with leadership about other employees at 24 

other stores wearing the Black Lives Matter messaging, and as 25 
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I recall you didn't recall whether that was before or after 1 

June 12th? 2 

A. Right. 3 

Q. In those discussions with regional leadership, they had 4 

made a point that Black Lives Matter messaging was 5 

specifically not approved under the dress code; is that 6 

right? 7 

A. No, they didn't necessarily specify that, but it came up 8 

in conversation at meetings because of what was out in the 9 

news with the team members in Boston and stuff like that. 10 

Q. Meetings with regional leadership? 11 

A. Other store team leaders and regional leadership. 12 

Q. And, again, you don't recall whether that was before or 13 

after June 12th? 14 

A. I don't. 15 

Q. And the other individual that was wearing the bandana 16 

with Black Lives Matter -- 17 

A. Um-hum. 18 

Q. -- do you remember if that was before or after Jolina 19 

had worn it? 20 

A. It was within days, I believe.  It was really close. 21 

 MR. PETERSON:  All right, nothing further. 22 

 JUDGE SOTOLONGO:  I do have one more question, of 23 

course, just one specific that I wanted to ask.  I don't know 24 

whether -- does the witness have all the exhibits before him? 25 
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 MR. BROWN:  He does not. 1 

 JUDGE SOTOLONGO:  Show him General Counsel 76.  Do you 2 

have it now?  Do you have General Counsel 76 in front of you, 3 

right? 4 

 THE WITNESS:  Yes. 5 

 JUDGE SOTOLONGO:  Is that correct?  Do you recall seeing 6 

Ms. Christie wear the mask depicted in that photo? 7 

 THE WITNESS:  I don't recall that specific mask, no. 8 

 JUDGE SOTOLONGO:  Okay.  Just looking at the mask in 9 

that photo, and perhaps the resolution is not very good, can 10 

you tell, just off of that, whether that mask would be in 11 

violation of the employer's rules? 12 

 THE WITNESS:  Initially, it just looks like a pattern to 13 

me.  I can't tell. 14 

 MR. BROWN:  And if it's -- 15 

 THE WITNESS:  I can't tell specifically, but -- 16 

 MR. BROWN:  -- a violation, I guess. 17 

 JUDGE SOTOLONGO:  Right.  Would that pattern be in 18 

violation of the rules? 19 

 THE WITNESS:  No, you're allowed to wear a pattern. 20 

 JUDGE SOTOLONGO:  Okay, no questions.  No more further 21 

questions. 22 

 MR. PETERSON:  Perhaps one follow-up based on that 23 

question? 24 

 JUDGE SOTOLONGO:  Sure, certainly. 25 
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 MR. PETERSON:  I'm going to try to pull up an exhibit. 1 

Q. BY MR. PETERSON:  So the same exhibit, 76, I mean, this 2 

looks -- we asked you about the Pink Floyd in the other 3 

exhibit, but this comic book shirt that she was wearing, that 4 

was like -- you knew her quite a bit, or you saw her 5 

regularly in the store? 6 

A. She was part-time, so I was -- I would see her once or 7 

twice a week, maybe, at the most. 8 

Q. Did you know her as being a comic book fan or liked to 9 

wear things like this? 10 

A. Not particularly.  I think the Black Panther was a big 11 

movie at the time.  It was a big deal. 12 

 MR. PETERSON:  Nothing further. 13 

 MR. BROWN:  None. 14 

 JUDGE SOTOLONGO:  All right.  Thank you very much.  15 

You're excused.  Thank you for your testimony.  Please do not 16 

discuss your testimony with any other witness or potential 17 

witness in this matter until the hearing is over.  Thank you 18 

very much. 19 

 THE WITNESS:  Thank you. 20 

(Witness excused.) 21 

 JUDGE SOTOLONGO:  Do we need to go off the record for a 22 

few minutes? 23 

 MR. BROWN:  Yes, please. 24 

 JUDGE SOTOLONGO:  Let's go off the record for a few 25 
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minutes.  For a minute. 1 

(Off the record at 10:39 a.m. to 10:40 a.m.) 2 

 JUDGE SOTOLONGO:  All right, I've just been advised by  3 

Mr. Brown that their next witness is traveling from Virginia 4 

and she won't get here before noon.  He wasn't certain, of 5 

course, of when we would be finished with the witness we just 6 

had, so we're going to go on break and resume when that 7 

witness arrives.  Hopefully, it will be around noon-ish.  It 8 

is now about a quarter to 11, so we'll resume when 9 

Mr. Brown -- Mr. Brown will notify us when the witness 10 

arrives. 11 

 MR. BROWN:  Thank you. 12 

 JUDGE SOTOLONGO:  All right, let's go off the record. 13 

(Off the record from 10:40 a.m. to 10:41 a.m.) 14 

 JUDGE SOTOLONGO:  So let's go back on the record. 15 

 All right, I actually reopened the record because I want 16 

to address a motion that Respondent made a couple of weeks 17 

ago.  I was on leave at the time.  I was out of the country 18 

and had not received that motion until I returned on the week 19 

of July -- I forget, July 9th, I believe it was. 20 

 In any event, I will address this in writing.  I wanted 21 

to do it at the end of last week, but my computer went on the 22 

blink and as we speak is being taken care of, so what I want 23 

to address, I have to give all the parties a heads up.  I'm 24 

going to deny the motion to sever, and the reasons are 25 
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several.  The primary reason is that, first of all, I think 1 

we're past the halfway mark in this case, and I believe we 2 

should conclude the case.  One of the main reasons for that, 3 

in my view, is that to sever the remaining portion of the 4 

case, which at this point would involve the Chicago portion 5 

of the case, the Seattle portion of the case, and the San 6 

Francisco-Oakland portion of the case, would keep -- would 7 

essentially result in the alleged discriminatees in that 8 

portion of the case being in limbo for an extended period of 9 

time. 10 

 As I had previously alluded to, if we were to sever now, 11 

assuming, for example, that I would get my decision out 12 

sometime in the fall, the case, whatever my decision might 13 

be, would certainly -- and all the parties would admit to 14 

this, would be appealed to the Board.  At least one side if 15 

not all sides would take exception to my decision because 16 

there might be parts in my decision that one party or the 17 

other might not like. 18 

 So assuming that I would be able to issue the decision 19 

in the fall, and this is a lengthy case, needless to say, 20 

that would mean that the Board and I issue my decision in the 21 

fall, an exception would be taken thereafter, and perhaps, 22 

let's say, by the end of the year or the early part of next 23 

year, the case would be before the Board.  It is unlikely, 24 

given the history, recent history, that the Board would rule 25 
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on this case until at least 9 months, if not a year after 1 

that.  So now we're running into the year 2024, and it is 2 

likely, certainly, if, for example, the Respondent/Employer 3 

-- I think if the case was ruled against General Counsel, and 4 

in that case, I think that would be the end of that.  I don't 5 

know if the General Counsel would take it before the Court of 6 

Appeals.  I don't think that's ever happened. 7 

 But certainly Respondent, if the case were to go against 8 

the Respondent, if I were to find them to be in violation in 9 

this case, it is likely that -- and the Board would affirm 10 

such a decision, it is likely that Respondent would take an 11 

appeal to one of the Courts of Appeals, and that would delay 12 

the case for at least another year or so. 13 

 And in the meantime, all the alleged discriminatees 14 

would be left in limbo, awaiting a remedy for the alleged 15 

violations, were that to be my finding or decision, and 16 

assuming that then the Court of Appeals would affirm the 17 

Board's decision that there was a violation, then we would 18 

again have to resume the trial to hear the remaining portion 19 

of the case. 20 

 There's a chance, of course, were that to happen, at 21 

that point the Respondent would say let's just settle the 22 

remainder of the case, but be that as it may, even if that 23 

were to happen, that would be still 2 to 3 years down the 24 

road, and in the meantime, the case would remain in limbo, at 25 
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least that portion of the case, and the employees, the 1 

alleged discriminatees in that portion of the case, would be 2 

left waiting for a remedy.  I don't think, under the 3 

circumstances, that would be justified. 4 

 Now, Respondent has raised some interesting and perhaps 5 

some valid arguments in which to sever, and namely, for 6 

example, they alleged or they argued that a lot of the 7 

evidence that we would be hearing in the next few weeks would 8 

be repetitive and cumulative.  There is some merit to that 9 

argument; there is, I think, a good chance that some of the 10 

evidence would be cumulative. 11 

 That is particularly true, given the issues before me in 12 

this case and whether or not, for example, the evidence that 13 

we have heard so far will be one that would show, that 14 

support objective evidence and put subjective evidence as to 15 

what the motives, intent of the employees involved in this 16 

allegedly protected activity, yes, as you know, and if there 17 

is any doubt under Eastex and other Board rulings, and it is 18 

correct that it is the objectively understood purpose of the 19 

employees' activity and not their subjective intentions that 20 

determines whether that activity is protected. 21 

 Now, we have heard what is a lot of "subjective" 22 

evidence about the motivations and intents of the parties, so 23 

the individuals involved in this activity.  Nonetheless, at 24 

the same time, I think -- I believe there is some evidence, 25 
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some kernels, shall we say, of evidence that would point or 1 

address the objective or the purpose, the objectives, purpose 2 

of that -- I don't want to say what that evidence is, that's 3 

self-evident, because ultimately it would be my review of all 4 

the circumstances, whether that testimony supports an 5 

objective or the subjective intent. 6 

 One of the difficulties in this case, because I think 7 

all the parties would admit, this is a novel theory of the 8 

violation, you know, is trying to separate what -- how to 9 

gauge the objective evidence in this case, the objective 10 

intent.  For example, it is clear that, for example, in a 11 

typical case where there is coercive conduct alleged by the 12 

employer or a union, for that matter, it is clear the 13 

objective, for example -- so in terms of whether a statement 14 

or conduct by an employer or a union was coercive, the 15 

subjective impressions of the employees subject to that 16 

conduct is not relevant.  Rather, it is objective whether 17 

that conduct was reasonably intended to coerce employees. 18 

 And that is relatively an easy benchmark to determine, 19 

because essentially we use a reasonable person or a 20 

reasonable employee standard, would a reasonable person or a 21 

reasonable employee in those circumstances be coerced 22 

rather -- but in fact, that employee, they would go -- that 23 

employee was actually coerced.  So that's a relatively easily 24 

understood concept.  Here we have a -- what I believe is a 25 
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completely different area or issue and how to gauge, and 1 

that's something that you would want -- I want you to address 2 

in your briefs, by the way.  How do we gauge what is the 3 

objective evidence in this case?  How do we perceive, in an 4 

objective sense, what the purpose of the conduct here was?  5 

Is it through the circumstances of what was occurring at the 6 

time it was occurring?  Is it through the statement or 7 

testimony of the people who were engaged in the conduct and 8 

through the testimony of the expert witness and what we have 9 

heard and will be hearing in the case?  How do we gauge that?  10 

How do we gauge, how do we understand what the objective 11 

purpose was for the conduct at the time it was occurring in 12 

June, July, and August of 2020? 13 

 That is something that, in my view, we cannot easily 14 

determine at this point, at least not without hearing all the 15 

evidence.  And like I said, it's not, it's not something that 16 

can easily be gauged, as an example that I used before, of a 17 

reasonable employee, whether it's a reasonable person or a 18 

reasonable employee would be coerced in light of the conduct 19 

by the employer or the union. 20 

 Here, there's something else that we need to determine 21 

and how do we determine that objective purpose as opposed to 22 

the subjective intention.  I think it's a fascinating 23 

question in some ways, and given the novelty of this theory 24 

of a violation, and so in summation, just to sum, I don't 25 



2428  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

think I can just say well, whatever the testimony of the 1 

employees in question in the Chicago, Seattle, San 2 

Francisco-Oakland portion of the case would be, it's going to 3 

be subjective and therefore cumulative and therefore it's not 4 

going to add anything in this case.  I cannot make that 5 

determination at this time.  Some of it certainly may be 6 

cumulative.  I think it's reasonable to expect that some of 7 

the testimony we're going to be hearing is going to reflect 8 

or be similar to some of the testimony that we have heard 9 

from the employees we questioned so far.  But some of it may 10 

be different, too, and there may be some circumstances or 11 

evidence that arises out of the coming testimony that may 12 

also provide me with at least clues, if not a foundation, for 13 

what I will determine later on to be the objective standard. 14 

 So in light of that, in light of the reasons, I'm going 15 

to deny the motion to sever.  I'm telling you now so that we 16 

can plan ahead and plan to proceed as we had previously 17 

determined.  Like I said, we are past the halfway mark in 18 

this case, and ultimately, I think it's better that we wrap 19 

it up and hopefully, unless unforeseen circumstances at this 20 

point intervene, we should be finished by the end of August, 21 

and then we can proceed to brief the case and make a decision 22 

if there's nothing left hanging.  So I will address that in 23 

writing -- I will essentially -- but it will be essentially 24 

along the lines that I have just addressed. 25 
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 All right, so let's go off the record, and we'll resume 1 

when the witness arrives. 2 

(Whereupon, at 10:54 a.m., a lunch recess was taken.) 3 
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A F T E R N O O N  S E S S I O N 1 

(Time Noted:  12:58 p.m.) 2 

 JUDGE SOTOLONGO:  Let's go on the record. 3 

 All right, we're resuming our session.  Apparently, the 4 

Respondent's witness is now present.   5 

 Mr. Brown, you may call your next witness. 6 

 MR. BROWN:  Yes, Your Honor.  Whole Foods Market calls 7 

Nick Stegeman.   8 

 You can take your mask off if you're comfortable doing 9 

so. 10 

 JUDGE SOTOLONGO:  Hi.  Would you please, sir, raise your 11 

right hand? 12 

(Whereupon, 13 

NICK STEGEMAN 14 

was called as a witness by and on behalf of the Respondent 15 

and, after having been duly sworn, was examined and testified 16 

as follows:) 17 

 JUDGE SOTOLONGO:  Thank you.  Please take a chair.  18 

Could you please spell your name for us and give us your 19 

address?  Your business address will suffice. 20 

 THE WITNESS:  My name is Nicholas Stegeman,  21 

N-i-c-h-o-l-a-s S-t-e-g-e-m-a-n. 22 

 JUDGE SOTOLONGO:  S-t-s-t? 23 

 THE WITNESS:  S-t-e-g-e-m-a-n. 24 

 JUDGE SOTOLONGO:  Okay, thank you. 25 
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 THE WITNESS:  My business address is 11173 West Broad 1 

Street, Glen Allen, Virginia 23060. 2 

 JUDGE SOTOLONGO:  Thank you.  Please proceed, Mr. Brown. 3 

 MR. BROWN:  Thank you. 4 

DIRECT EXAMINATION 5 

Q. BY MR. BROWN:  Mr. Stegeman, who's your employer? 6 

A. Whole Foods Market. 7 

Q. How long have you been employed by Whole Foods? 8 

A. Sixteen and a half years. 9 

Q. Okay.  And just briefly, what positions have you held at 10 

the Whole Foods Market and where? 11 

A. I started at the Charlottesville, Virginia store as a 12 

cashier and then supervisor, associate customer service team 13 

leader, customer service team leader, produce team leader, 14 

and then transferred to the Short Pump store in Glen Allen as 15 

associate store team leader. 16 

Q. The position you hold right now is associate store team 17 

leader; is that correct? 18 

A. Correct. 19 

Q. And is the Glen Allen, Virginia store also known as 20 

Short Pump? 21 

A. Yes. 22 

Q. How long have you been the associate store team leader 23 

at the Glen Allen store? 24 

A. Four years. 25 
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Q. I want to bring your attention back to the summer of 1 

2020, and could you tell me, in the summer of 2020, who was 2 

the store team leader at the Glen Allen store? 3 

A. Donna Stulken. 4 

Q. And you're one of the associate store team leaders, was 5 

there another associate store team leader? 6 

A. Yes, Julius Wormley. 7 

Q. You are familiar with Justine O'Neill? 8 

A. Yes. 9 

Q. Did she work at that store? 10 

A. Yes. 11 

Q. In what capacity did Ms. O'Neill work at the Short Pump 12 

or Glen Allen store? 13 

A. She was a team member on the specialty team. 14 

Q. And what is specialty?  What does that include?  What 15 

services does that provide? 16 

A. That's the area of the store that includes specialty 17 

cheeses, beer, wine, pasta, olives. 18 

Q. Who was the team leader of the specialty team in the 19 

summer of 2020? 20 

A. Danny Yacher. 21 

Q. Were you familiar with the dress code in the summer of 22 

2020? 23 

A. Yes. 24 

Q. What was your understanding of what was permitted or not 25 
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permitted with regard to team members on the clock working?  1 

What were they permitted or not permitted to wear on their 2 

tops? 3 

A. Yes.  So the dress code stated that you could not wear a 4 

shirt with any kind of words, slogans, advertising, 5 

promotions, pictures, anything like that.  It needed to be a 6 

plain shirt, and that also applied to the masks. 7 

Q. Were there any exceptions like, for example, if Whole 8 

Foods issued a shirt or a vendor? 9 

A. Yes, we could wear vendor shirts during -- if that 10 

particular vendor was on promo and then Whole Foods Market 11 

would issue shirts periodically for different events. 12 

Q. In 2020, I know this is leading, but do you recall that 13 

we all started wearing masks? 14 

A. Yes. 15 

Q. Okay.  How did the masks come into Whole Foods and to 16 

your store, in particular, with regard to the dress code? 17 

A. Initially, when the pandemic started, we -- you know, we 18 

weren't wearing masks, of course, and then they sent out a 19 

mask standard operating procedure in April that stated that 20 

team members should be wearing masks and that it would follow 21 

the same dress code guidelines as everything else. 22 

Q. If you, you personally, as the associate store team 23 

leader, saw a team member out of compliance with the dress 24 

code in any capacity, what was it that you did or may have 25 
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done? 1 

A. I would have a conversation with that team member and 2 

make sure that they understood that what they were wearing 3 

was not in the dress code and then give them an opportunity 4 

to either change what they were wearing to become compliant 5 

with the dress code or they could go home and come back when 6 

they were compliant. 7 

Q. What kind of instances or issues came up with regard to 8 

the dress code before June of 2020 in which you may have had 9 

these conversations? 10 

A. Typically, it would be for a team member coming in with 11 

ripped jeans or with a shirt that had some type of logo or 12 

advertising on it, and if that were to happen, then we would 13 

ask them to either turn their shirt inside out or we would 14 

give them a Whole Foods shirt that they could wear instead.  15 

If they were able to go home and change and come back to 16 

work, then they were allowed to do so.  And then 17 

occasionally, if it was not something egregious, then we 18 

would counsel them and say be sure that you're not wearing 19 

that particular item again in the future. 20 

Q. I want to call your attention to May 25th of 2020.  Were 21 

you or did you become aware of the murder of George Floyd by 22 

the Minneapolis police in and around May 25th of 2020? 23 

A. Yes, of course. 24 

Q. How did you become aware of this? 25 
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A. Through news reports. 1 

Q. And were you aware of Black Lives Matter protests 2 

springing up in the immediate aftermath of his murder and 3 

throughout the summer of 2020? 4 

A. Yes, absolutely. 5 

Q. Okay, what were you aware of? 6 

A. That people were protesting the killing of people of 7 

color by police.  In Richmond, there were a number of such 8 

protests. 9 

Q. Your store is located in Glen Allen, Virginia, on Broad 10 

Street; I think you testified that, correct? 11 

A. Yes. 12 

Q. Okay.  And is Glen Allen just outside the city limits of 13 

Richmond? 14 

A. It's about 10 miles outside of city center. 15 

Q. Okay.  Is there another Whole Foods in the Richmond 16 

area? 17 

A. Yes. 18 

Q. Where is that? 19 

A. Also on Broad Street.  It's called West Broad Street. 20 

Q. Okay.  And what, if anything, do you know about the 21 

Black Lives Matter protests in the city of Richmond at the 22 

end of May and throughout June?  What did you learn?  What do 23 

you know about? 24 

A. There were usually nightly protests, and a number of 25 
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times they were turning violent.  A number of buildings were 1 

set ablaze, looting, cars being tipped over and set ablaze.  2 

The Whole Foods at West Broad Street, the windows were 3 

smashed, and people came into the store and knocked over 4 

displays, spray painted, things of that nature. 5 

Q. What, if anything, did you or the team members in your 6 

store do, if anything, to assist the sister store on Broad 7 

Street in Richmond? 8 

A. We wanted to get them open as quickly as possible, and 9 

so we sent team members to help clean up all of the smashed 10 

wine bottles and debris. 11 

Q. You testified that you understood that these protests 12 

related to Black Lives Matter. 13 

A. Yes. 14 

Q. What did you understand, personally, Black Lives Matter 15 

to be about? 16 

A. To be about the racially motivated killing of people of 17 

color by the police. 18 

Q. Do you support Black Lives Matter? 19 

A. I think that it's a good movement. 20 

Q. With regard to your store, were there any Black Lives 21 

Matter rallies or protests in or around your store the summer 22 

of 2020? 23 

A. Yes, they had planned a protest and rally for the Short 24 

Pump area, and they were going to meet at the Short Pump Town 25 
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Center, which is the local mall, and walk down Broad Street 1 

towards Richmond, and it's about 3 miles from my store to the 2 

Short Pump Town Center, so -- and then they were just going 3 

to walk all the way to Richmond. 4 

Q. Did that Black Lives Matter rally occur? 5 

A. Yes 6 

Q. Was it peaceful?  Was it violent? 7 

A. It was mostly peaceful.  They ended up bypassing our 8 

store because they realized that it was too far of a walk, 9 

and so they went to the Willow Lawn area, which is about 10 

halfway between our store and downtown. 11 

Q. What, if any, precautions did you and leadership at the 12 

Short Pump store take as it related to the planned Black 13 

Lives Matter rally? 14 

A. After consulting with our regional leadership, we 15 

decided that it would be best to preemptively board up the 16 

windows to prevent them from being broken, so we did that. 17 

Q. With regard to your testimony about going to your store, 18 

the protestors, do you mean walk past your store or actually 19 

go to your store? 20 

A. No, there were some -- when the West Broad Street store 21 

was looted, there were some slogans spray-painted on the 22 

wall, disparaging comments about Jeff Bezos, the Amazon CEO, 23 

and there were social medial threats specifically to our 24 

store.  They were going to do the same thing they did 25 
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downtown. 1 

Q. With regard to apparel that team members were wearing, 2 

do you recall the first time that any team member at your 3 

store, at the Short Pump store, wore Black Lives Matter 4 

messaging on their clothing or face mask in any way? 5 

A. June 25th, I think, was the first instance of a team 6 

member wearing it while working. 7 

Q. What, if anything, do you recall about that?  Can you 8 

provide the Judge with some detail? 9 

A. There was a store supports team member named 10 

Keeron (ph.) Scott, who is porter on the store support team, 11 

and he wore a Black Lives Matter mask to work.  He was spoken 12 

to by Donna Stulken, informed that it was in violation of the 13 

dress code policy.  They had a conversation, and he complied 14 

and took the mask off; he donned a generic mask. 15 

Q. Did Ms. Stulken share this information with you? 16 

A. That they had a conversation, yes. 17 

Q. What, if anything, did you and Ms. Stulken talk about 18 

regarding the dress code of the store after Mr. Scott,  19 

Keeron Scott, had been advised that his mask with the Black 20 

Lives Matter messaging was against dress code? 21 

A. Ms. Stulken sent an email to the regional team, just 22 

informing them of what had happened and got further 23 

clarification that yes, in fact, the dress code policy does 24 

apply to masks, so that would mean that no words, slogans, 25 
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messaging, or anything could be on a mask.  She then sent an  1 

email out to the entire leadership group at the Short Pump 2 

store to be sure that everybody understood that this is the 3 

dress code, this is what we're following, and to please make 4 

sure that all team members are in compliance. 5 

Q. When you received that email or after you received that 6 

email, what, if anything, did you do on June 25th to -- in 7 

accordance with the instruction to pay attention to the dress 8 

code? 9 

A. There was another team member in the store, he was a 10 

produce team member, and he had on a mask that had grinning 11 

teeth on it, a smile, and I asked him to please change his 12 

mask because it was not in compliance with the dress code, 13 

and he immediately complied. 14 

 JUDGE SOTOLONGO:  Excuse me, I misunderstood.  What was 15 

on his mask? 16 

 THE WITNESS:  It was a graphic of the mouth portion of a 17 

skull with just grinning teeth. 18 

 JUDGE SOTOLONGO:  Okay, I see. 19 

 MR. BROWN:  I'd like to mark for identification 20 

Respondent's 74, a two-page document, and show the witness. 21 

(Respondent's Exhibit 74 marked for identification.) 22 

Q. BY MR. BROWN:  Mr. Stegeman, I'm showing you a document 23 

we've marked for identification as Respondent's Exhibit 74, 24 

which is a two-page document, and I'm going to call your 25 
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attention to the first email which is on the bottom of the 1 

first page, and it says Donna Stulken, dated June 25th, 2020, 2 

to MA SPP all team leaders, and then MA SPP store leadership.  3 

Do you see that? 4 

A. Yes. 5 

Q. Okay.  Who was this sent to, this first email? 6 

A. So this was sent to all of the team leaders in the 7 

store, of which there are nine, so those are the different 8 

department heads as well as myself and Julius as store 9 

leadership. 10 

Q. Okay.  The subject matter reads, "Dress Code - Review 11 

with your TMs asap."  What does that mean? 12 

A. Donna sent this out just to make sure that all the teams 13 

were on board with the dress code and that everybody 14 

understood what the expectations were and to have team 15 

members or have team leaders, rather, cover that with team 16 

members in huddles and things of that nature. 17 

Q. Huddles, meaning small meetings? 18 

A. Yes, yes, small team site meetings. 19 

Q. You weren't having large meetings at the store -- 20 

A. No, no. 21 

Q. -- during COVID, were you? 22 

A. No, absolutely not. 23 

Q. Okay.  At the bottom line on page 1 of Exhibit R-74, 24 

Respondent 74, it says, "With our new uniform item, a face 25 
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mask, this has presented another item that does still need to 1 

comply with our dress code."  Do you see that? 2 

A. Yes. 3 

Q. Okay.  Was that part of any discussions that you had 4 

with Ms. Stulken? 5 

A. Yes, yes.  She just wanted to make sure that we all 6 

understood that the normal dress code expectations applied to 7 

all items, including the face mask. 8 

Q. I'm going to ask you about the first, the email at the 9 

top of the page, which is dated July 3rd -- 10 

A. Um-hum. 11 

Q. -- also from Donna Stulken to all the team leaders and 12 

store leadership at the Short Pump store.  SPP is the 13 

initials for the Short Pump store? 14 

A. Correct. 15 

Q. Okay.  This is dated July 3rd.  Do you know why  16 

Ms. Stulken sent this email out? 17 

A. Yes, between the 25th of June and the 3rd of July there 18 

were a number of additional team member issues with being out 19 

of dress code, including wearing Black Lives Matter masks. 20 

Q. And what else -- what other violations of the dress code 21 

occurred at that time? 22 

A. There were things that happened regularly, a team member 23 

wearing sweatpants or wearing a shirt with some kind of 24 

messaging or logo on it advertising products, things of that 25 
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nature.  And those are always, always -- 1 

Q. Ms. Stulken writes, "If you have not spoken to every 2 

team" -- TM, "team member on your team, this needs to be a 3 

priority."  Do you see that? 4 

A. Yes. 5 

Q. Did you speak to Danny Yachen [sic], who is the team 6 

leader of the specialty team? 7 

A. Did I speak with him specifically?  No. 8 

Q. Were you aware of whether Mr. Yachen, in fact, held 9 

huddles with his team? 10 

A. Yes, he did. 11 

Q. Okay.  And what was the message that Mr. Yachen was 12 

directed to relay to his team members? 13 

 MR. PETERSON:  Objection, foundation. 14 

 JUDGE SOTOLONGO:  Okay, why don't you provide some 15 

foundation?  Maybe I misheard the question, but -- 16 

 MR. BROWN:  He said he didn't speak with Mr. Yacher 17 

about it, and then the question is -- 18 

 JUDGE SOTOLONGO:  Well, give it to me.  I want you to 19 

address me.  What was the question? 20 

 MR. BROWN:  The question was what information was  21 

Mr. Yacher asked or directed to convey to his team members on 22 

the specialty team. 23 

 MR. PETERSON:  Yeah, objection, foundation.  Asked by 24 

who, told by who?  What is the source of this person's 25 
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knowledge? 1 

 JUDGE SOTOLONGO:  Well, the first question was an 2 

instruction to be -- what instruction, if any -- was an 3 

instruction given to him, number one.  So we'll get from the 4 

when and then what the nature of the objection was. 5 

 MR. BROWN:  Thank you. 6 

Q. BY MR. BROWN:  Was an instruction given to Mr. Yacher, 7 

Donnie, Danny, to address his team members about the dress 8 

code? 9 

A. Yes, all team leaders were given that. 10 

Q. Did you at some point learn that, in fact, he had had 11 

conversations with team members, including the Charging Party 12 

Justine O'Neill, about the dress code? 13 

 MR. PETERSON:  Objection, foundation. 14 

 JUDGE SOTOLONGO:  No. 15 

 MR. PETERSON:  Who's giving this instruction? 16 

 JUDGE SOTOLONGO:  Overruled.  Once he answered yes, then 17 

the next question is when did you have this communication?  18 

You cannot establish a foundation before you even know 19 

whether the item or the question was -- where the 20 

conversation was at.  First question is did you have a 21 

conversation with so-and-so about this.  If the answer is 22 

yes, then you start a foundation.  If the answer is no, ball 23 

game is over; you move to another subject. 24 

 MR. PETERSON:  He already said no to that question, Your 25 
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Honor. 1 

 JUDGE SOTOLONGO:  What was that? 2 

 MR. PETERSON:  He was asked if he had a conversation 3 

with Mr. Yacher -- 4 

 MR. BROWN:  No, I just asked -- 5 

 MR. PETERSON:  -- and he said no. 6 

 MR. BROWN:  I just asked if he learned whether 7 

Mr. Yacher had a conversation -- 8 

 JUDGE SOTOLONGO:  Right, exactly. 9 

 MR. BROWN:  -- with his team members, including -- 10 

 JUDGE SOTOLONGO:  And the answer -- 11 

 MR. BROWN:  -- Justine O'Neill, and I don't know -- 12 

 JUDGE SOTOLONGO:  If yes, then you established a 13 

foundation for that, so go ahead. 14 

 THE WITNESS:  Yes. 15 

Q. BY MR. BROWN:  How did you learn that information? 16 

A. After there was an incident with Ms. O'Neill wearing a 17 

mask, we were informed that that conversation had taken place 18 

the day prior, and then that was confirmed by Mr. Yacher. 19 

 MR. BROWN:  I'd like to move Respondent's 74 into 20 

evidence. 21 

 MR. PETERSON:  No objection. 22 

 JUDGE SOTOLONGO:  All right, Respondent's Exhibit 74 is 23 

admitted. 24 

(Respondent's Exhibit 74 received in evidence.) 25 
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Q. BY MR. BROWN:  Between June 25th and July 14th of 2020, 1 

I think you testified that Keeron Scott had worn a Black 2 

Lives Matter mask; is that correct? 3 

A. Yes, that's right. 4 

Q. And did you learn of any other team members, between  5 

June 25th and July 14th, who had also worn Black Lives Matter 6 

messaging on their mask or any other article of clothing 7 

while working at the store? 8 

A. Yes, there was a bakery team member, Francisco Rollins 9 

(ph.), who wore a mask on a number of occasions. 10 

Q. And what, if anything, do you know or understand was 11 

told to Francisco Rollins about whether he was permitted to 12 

wear Black Lives Matter messaging on his mask? 13 

 MR. PETERSON:  Objection, foundation and calls for 14 

hearsay. 15 

 JUDGE SOTOLONGO:  Sustained.  You could ask him how did 16 

you learn about Francisco? 17 

Q. BY MR. BROWN:  Okay.  How do you know about Francisco 18 

Rollins wearing Black Lives Matter messaging on a face mask 19 

on a number of occasions between June 25th and July 14th? 20 

A. It was communicated via email from his leadership. 21 

Q. Was Mr. Rollins permitted to wear Black Lives Matter 22 

messaging on the occasions that he wore it between June 25th 23 

and July 14th? 24 

A. No, he was asked to please change his mask to be in 25 
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compliance with the dress code. 1 

Q. On July 14th of 2020, did you communicate with  2 

Justine O'Neill relating to any part of her apparel or the 3 

dress code? 4 

A. Yes. 5 

Q. In what way?  What was the issue, what was the 6 

communication? 7 

A. She was wearing a Black Lives Matter mask, and I 8 

approached her and asked her to -- informed her that it was 9 

not in compliance with the dress code, and I asked her to 10 

please change it to a black Whole Foods Market mask or a blue 11 

disposable mask. 12 

Q. Okay.  And what, if anything, did Ms. O'Neill say to you 13 

or do? 14 

A. She didn't say anything.  She gave me a look and then 15 

took off the Black Lives Matter mask and donned a different 16 

mask. 17 

 MR. BROWN:  I'll show you what we marked for 18 

identification as Respondent's Exhibit 75. 19 

(Respondent's Exhibit 75 marked for identification.) 20 

Q. BY MR. BROWN:  Mr. Stegeman, I'm showing you what has 21 

been marked for identification as Respondent's Exhibit 75, 22 

which is a one-page document, and I'll ask you to look at the 23 

first email, which is about a third of the way down that 24 

begins with "From Nicholas Stegeman," dated July 14th, 2020.  25 
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Do you see that? 1 

A. Yes. 2 

Q. Okay.  Is this an email that you sent? 3 

A. Yes. 4 

Q. Okay.  And who are the individuals that you sent the  5 

email to? 6 

A. It was sent to Lonnie Jones, who was the associate team 7 

leader on the specialty team at the time; Danny Yacher, the 8 

team leader on specialty at the time; Donna Stulken, store 9 

team leader; and Julius Wormley, associate store team leader, 10 

were carbon copied. 11 

Q. Why did you send this email? 12 

A. To inform everyone that Justine had a dress code 13 

violation and what course I took. 14 

Q. In the second paragraph, you write about Michelle 15 

telling you something.  What is it that you were conveying in 16 

that second paragraph? 17 

A. Michelle, who was the cheese buyer at the time on 18 

specialty, informed me that when Justine had come in for her 19 

shift that morning, she had on a blue mask, and she then 20 

changed into a Black Lives Matter mask at some point. 21 

Q. The email above, at the top of the page, also dated  22 

July 14th, from Danny, Daniel Yacher, to yourself and others, 23 

did you receive that email? 24 

A. Yes. 25 
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Q. And with regard to the content of that email, is this 1 

when you learned, as you testified before, that in fact, he 2 

had -- Danny Yacher had spoken to Justine O'Neill about the 3 

dress code the day before? 4 

A. Yes. 5 

 MR. BROWN:  I would ask -- 6 

 JUDGE SOTOLONGO:  What is Mr. Yacher's position? 7 

 THE WITNESS:  He is the specialty team leader. 8 

Q. BY MR. BROWN:  So he was Justine O'Neill's team leader? 9 

A. Yes. 10 

 MR. BROWN:  Okay.  Your Honor, I would ask to move 11 

Respondent's 75 into evidence. 12 

 MR. PETERSON:  No objection. 13 

 JUDGE SOTOLONGO:  All right.  Respondent's 75 is 14 

admitted. 15 

(Respondent's Exhibit 75 received in evidence.) 16 

Q. BY MR. BROWN:  With regard to your communications with  17 

Ms. O'Neill on July 14th, you did the talking.  She didn't 18 

say anything in response, correct? 19 

A. Correct. 20 

Q. Okay.  You saw the mask, though? 21 

A. Yes. 22 

Q. And what did the mask say? 23 

A. I'm not sure if it said BLM or Black Lives Matter.  I 24 

can't remember. 25 
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Q. Do you understand BLM to be an acronym for Black Lives 1 

Matter? 2 

A. Yes, sir. 3 

Q. Okay.  What did you understand the message on her mask 4 

to mean? 5 

A. I understood that the Black Lives Matter movement was to 6 

draw attention to help end the racially motivated killing of 7 

individuals by the police, so by wearing a mask, she was just 8 

trying to keep that into the public consciousness. 9 

Q. That was your view of it, correct? 10 

A. Yes. 11 

Q. Okay.  Now, after you had addressed Ms. O'Neill about 12 

the face mask, do you recall receiving or reading an email 13 

that Ms. O'Neill had sent? 14 

A. Yes.  At the end of her shift, she sent an email to the 15 

entire store as well as other people. 16 

Q. Mr. Stegeman, what, if anything, do you recall about the 17 

letter that -- or the email that Ms. O'Neill sent on 18 

July 14th? 19 

 MR. PETERSON:  Objection, best evidence rule. 20 

 MR. BROWN:  Best evidence?  Best evidence is -- 21 

 JUDGE SOTOLONGO:  You know, I have to admit, I didn't 22 

hear the question because I was reading the last exhibit.  23 

Could you repeat your question, please? 24 

 MR. BROWN:  My question was what do you recall about the 25 
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email that she sent? 1 

 JUDGE SOTOLONGO:  This is an email from whom? 2 

 MR. BROWN:  From Justine O'Neill.  She sent -- well, all 3 

right. 4 

 MR. PETERSON:  I think it's an email that's in evidence. 5 

 MS. SCHAEFER:  It's in evidence. 6 

 MR. BROWN:  It's in evidence. 7 

 MR. PETERSON:  General Counsel 69. 8 

 MR. BROWN:  I'm asking him what he remembers about it. 9 

 MR. PETERSON:  And I'm saying the best evidence is -- 10 

 JUDGE SOTOLONGO:  No, overruled.  He can tell what he 11 

recalls, and if he's wrong, this exhibit will tell everybody, 12 

right?  Go ahead. 13 

 THE WITNESS:  What do I recall from the email? 14 

 MR. BROWN:  Yeah, what do you recall? 15 

 THE WITNESS:  Was Justine stating that she didn't agree 16 

with the policy and that team members should be able to wear 17 

a Black Lives Matter mask if they wished. 18 

Q. BY MR. BROWN:  Were you aware of other Whole Foods 19 

Market stores, by this time, by July 14th, who had team 20 

members also wearing Black Lives Matter messaging who were 21 

also told that that was against dress code? 22 

A. Yes. 23 

Q. And how were you aware of that? 24 

A. It was in the news. 25 
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 MR. BROWN:  Let me show you what has been introduced 1 

into evidence as General Counsel's Exhibit 69.  Your Honor, 2 

this is -- oh, you got it.  This is the email that -- 3 

 JUDGE SOTOLONGO:  GC-69? 4 

 MR. BROWN:  Yes. 5 

 JUDGE SOTOLONGO:  Okay. 6 

Q. BY MR. BROWN:  Turn to the last page.  Is this,  7 

Mr. Stegeman, the email that you recall and you just 8 

testified that you reviewed on July 14th? 9 

A. Yes. 10 

Q. Okay.  Did you discuss this email from Ms. O'Neill with 11 

Ms. O'Neill? 12 

A. No. 13 

Q. In the first paragraph of this document that begins with 14 

"To whom it may concern," she writes, Ms. O'Neill, that Whole 15 

Foods Market has made a public Black Lives Matter statement.  16 

Do you see that? 17 

A. Yes, I see that. 18 

Q. Okay.  Did Whole Foods Market make a public statement 19 

that explicitly supported Black Lives Matter? 20 

A. No. 21 

Q. In your store, was there signage or electronic signage 22 

saying that Whole Foods supported the black community? 23 

A. Yes, in front of the store. 24 

Q. And that Whole Foods did not tolerate discrimination? 25 
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A. Correct. 1 

 JUDGE SOTOLONGO:  Was that a poster, a banner -- 2 

 THE WITNESS:  It was a digital media screen that flashed 3 

current sales and things of that nature on it. 4 

Q. BY MR. BROWN:  The digital media screen did not say the 5 

words Black Lives Matter, did it? 6 

A. No, it did not. 7 

Q. Were you aware of any allegations of race discrimination 8 

in the Short Pump/Glen Allen, Virginia store? 9 

A. No. 10 

Q. Were you aware of any allegations that people of color 11 

were not being hired or promoted in the Short Pump/Glen 12 

Allen, Virginia store? 13 

A. No. 14 

Q. Had Ms. O'Neill been disciplined in any way for wearing 15 

the Black Lives Matter mask that she wore on July 14th? 16 

A. No. 17 

Q. Had Keeron Scott and Francisco -- 18 

A. Rollins. 19 

Q. -- Rollins been disciplined in any manner for wearing 20 

the Black Lives Matter mask that you have testified they wore 21 

at the store? 22 

A. No. 23 

Q. Did they receive any attendance points? 24 

A. No. 25 
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Q. Did Ms. O'Neill wear a Black Lives Matter mask on any 1 

other occasion? 2 

A. Yes. 3 

Q. When was that? 4 

A. One month later, on August 14th. 5 

Q. And what, if anything, do you recall about that? 6 

A. I had come in for my shift in the morning, and she was 7 

opening at the cheese counter, so when I was making my 8 

rounds, I noticed she had a Black Lives Matter mask on.  I 9 

then asked her to please remove the mask and to don a black 10 

Whole Foods Market mask or a blue disposable mask since the 11 

Black Lives Matter mask was not in compliance with our dress 12 

code.  She then responded that she could not do that, so I 13 

then responded to her then I'm going to need to ask you to 14 

leave, to clock out and leave for the day until you can be 15 

compliant with the dress code. 16 

Q. And what, if anything, did she say in response? 17 

A. She said okay, and she went and clocked out and left for 18 

the day. 19 

Q. Anything else said between the two of you? 20 

A. No. 21 

 MR. BROWN:  I'd like to mark for identification, Your 22 

Honor, Respondent's Exhibit 76, which is a one-page document. 23 

(Respondent's Exhibit 76 marked for identification.) 24 

Q. BY MR. BROWN:  Mr. Stegeman, I'm showing you what has 25 
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been marked for identification as Respondent's Exhibit 76.  1 

Can you identify this document, please? 2 

A. Yes, this is an email that I sent on August 14th. 3 

Q. 2020? 4 

A. Correct. 5 

Q. And who did you send it to? 6 

A. This was sent to Lonnie Jones, associate team leader for 7 

specialty; Danny Yacher, team leader for specialty; and a 8 

carbon copy to Donna Stulken, store team leader, and 9 

Julius Wormley, associate store team leader. 10 

Q. And is this an accurate, a true and accurate summary of 11 

the interaction that you had with Ms. O'Neill on the morning 12 

of August 14th, 2020? 13 

A. Yes, it is. 14 

 MR. BROWN:  I will ask that Respondent's 76 be moved 15 

into evidence. 16 

 MR. PETERSON:  No objection. 17 

 JUDGE SOTOLONGO:  Respondent's 76 is admitted. 18 

(Respondent's Exhibit 76 received in evidence.) 19 

Q. BY MR. BROWN:  In August of 2020 -- let me withdraw that 20 

question.  Do you recall ever seeing a pin on Ms. O'Neill's 21 

apron that said Nasty Woman? 22 

A. I do not recall that, no. 23 

Q. Do you ever recall seeing a pin on Ms. O'Neill's apron 24 

that -- Bell's or Bell's Beer? 25 
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A. I do not recall that, no. 1 

Q. Okay.  Do you recall -- well, let me ask you this.  In 2 

August of 2020, do you recall Ms. O'Neill wearing a pin on 3 

her apron that said Unions? 4 

A. Yes. 5 

 JUDGE SOTOLONGO:  Said what? 6 

 MR. BROWN:  Unions.  I'm going to mark for 7 

identification a one-page document, Respondent's 77, which 8 

was produced by Ms. O'Neill, and it is too small for me to 9 

tell what number it is, Your Honor.  Give me one second, 10 

please. 11 

 MS. SCHAEFER:  It's 16. 12 

 MR. BROWN:  Okay.  It says Justine O'Neill, 16, in the 13 

smallest print humanly possible. 14 

 JUDGE SOTOLONGO:  You're marking it as 77? 15 

 MR. BROWN:  Yes. 16 

(Respondent's Exhibit 77 marked for identification.) 17 

 JUDGE SOTOLONGO:  Okay. 18 

Q. BY MR. BROWN:  Mr. Stegeman, I'm showing you what's been 19 

marked for identification as Respondent's Exhibit 77.  Do you 20 

recognize this person, and do you recognize the pin? 21 

A. It appears to be Justine O'Neill, and yes, I recognize 22 

the pin. 23 

Q. Okay.  What does the pin say? 24 

A. "Unions protect workers." 25 
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Q. Okay.  And do you recall Ms. O'Neill wearing that pin? 1 

A. I do. 2 

Q. At work? 3 

A. Yes. 4 

Q. Okay.  And when was that? 5 

A. In August of 2020. 6 

Q. Okay.  And for how long did Ms. O'Neill wear that pin, 7 

if you know? 8 

A. I couldn't tell you an exact timeline.  I'd probably say 9 

for a few days. 10 

Q. Okay.  Did any other team members wear the same pin? 11 

A. Yes. 12 

Q. How many other team members? 13 

A. Two that I know of.  Keeron Scott and a produce team 14 

member, C.J. 15 

Q. And for how long did they wear the same pin? 16 

A. For maybe 2 hours, and then they took it off. 17 

Q. Did you or anyone in leadership at the store advise  18 

Ms. O'Neill or the two other team members that the unions pin 19 

was not permitted or it violated the dress code? 20 

A. No. 21 

Q. Did the unions pin violate the dress code in any way? 22 

A. No. 23 

Q. And did you receive instruction from regional leadership 24 

about this pin? 25 
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A. Not about this specific pin, but about union pins in 1 

general, yeah. 2 

Q. And what was that instruction? 3 

A. Just that the team members were allowed to wear union 4 

pins. 5 

 MR. BROWN:  I would move Respondent's 77 into evidence, 6 

Your Honor. 7 

 MR. PETERSON:  No objection. 8 

 JUDGE SOTOLONGO:  Respondent's 77 is admitted. 9 

(Respondent's Exhibit 77 received in evidence.) 10 

 JUDGE SOTOLONGO:  Mr. Stegeman, did you take this photo? 11 

 THE WITNESS:  I did not take this photo, no. 12 

 JUDGE SOTOLONGO:  Okay, I assume this was produced by  13 

Ms. O'Neill through the subpoena. 14 

 MR. BROWN:  It was, Your Honor. 15 

 JUDGE SOTOLONGO:  Okay, very well. 16 

 MR. BROWN:  I do not have any further questions. 17 

 JUDGE SOTOLONGO:  All right.  Mr. Peterson. 18 

 MR. PETERSON:  Can I have 10 minutes, Your Honor? 19 

 JUDGE SOTOLONGO:  Yes.  Let's go off the record for 10 20 

minutes. 21 

(Off the record at 1:41 p.m. to 1:56 p.m.) 22 

 JUDGE SOTOLONGO:  Mr. Peterson, please proceed. 23 

 MR. PETERSON:  Thank you, Your Honor. 24 

CROSS-EXAMINATION 25 
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Q. BY MR. PETERSON:  Good afternoon, Mr. Stegeman. 1 

A. Stegeman, yes, sir. 2 

Q. I'm Matt Peterson.  I'm the attorney with the NLRB.  I 3 

just have a few follow-up questions about your earlier 4 

testimony.  One of the things you were asked about is your 5 

understanding of Black Lives Matter and the Black Lives 6 

Matter message.  Have you participated in any protests 7 

yourself -- 8 

A. No. 9 

Q. -- or been involved?  You understand that other people 10 

view Black Lives Matter as having a broader message?  Is that 11 

your understanding, or do you believe everybody -- 12 

A. Now?  Yes. 13 

Q. And what is that broader message that you understand the 14 

Black Lives Matter message to mean? 15 

A. Just a much broader sense of social justice and support 16 

for the black community. 17 

Q. In elements outside of policing, is that what you're 18 

referring to?  It's not limited to policing? 19 

A. Correct. 20 

Q. Some people say "systemic racism."  Have you heard that 21 

phrase? 22 

A. I've heard the phrase, yes. 23 

Q. And you understand that as being a component of the 24 

Black Lives Matter message? 25 
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A. Yes. 1 

Q. Do you still have Respondent's 74 in front of you? 2 

A. Yes. 3 

Q. And that is the June 25th email from Donna.  And then 4 

the July 3rd follow-up. 5 

A. Yes. 6 

Q. When you were discussing, you know, the creation, the 7 

origins of this email, you said that Ms. Stulken got further 8 

clarification that the dress code had included Black Lives 9 

Matter messaging.  Do you recall that testimony? 10 

A. Yes. 11 

Q. From whom did she get this further clarification? 12 

A. From our regional team member services team. 13 

Q. And I guess, the bottom of the email, the bottom of the 14 

first page, it says, you know, with our new uniform item or 15 

face mask, this has presented another item that does still 16 

need to comply with the dress code. 17 

A. Correct. 18 

Q. Was there confusion about that before June 25th? 19 

A. I would say that prior to June 25th we were still trying 20 

to navigate the whole COVID thing and it was, it was just -- 21 

she just wanted to clarify that yes, it did apply to masks as 22 

well. 23 

Q. And part of that clarification came from regional 24 

management, you testified. 25 
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A. Correct. 1 

Q. Were you part of those conversations? 2 

A. No. 3 

Q. Ms. Stulken related those conversations to you? 4 

A. Yes. 5 

Q. And was that around June 25th, do you recall? 6 

A. Yeah, it was on June 25th. 7 

Q. It was on June 25th, that day.  And then going forward, 8 

there's -- the top of the page says double down and review 9 

the dress code with the team members.  That was kind of -- 10 

from June 25th on, it became a point of emphasis; is that -- 11 

A. Yes. 12 

Q. -- fair to say?  And part of the -- you know, as you 13 

said, you were navigating or working on navigating, 14 

obviously, COVID issues, new face mask policies.  You had 15 

mentioned that you had instructed an employee to remove a 16 

grinning tooth graphic? 17 

A. Correct. 18 

Q. Were graphics like that part of the confusion or the 19 

things that you were trying to navigate that employees had 20 

been wearing up to June 25th? 21 

A. Yes, that was why I prompted him to take it off, yes. 22 

Q. You were also testifying about, you know, about 23 

discipline, about -- it sounds like no employees that you're 24 

aware of were disciplined formally for wearing Black Lives 25 
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Matter messaging in your store; is that correct? 1 

A. Correct. 2 

Q. And at least Ms. O'Neill, as you testified, she -- when 3 

she was told she needed to get in compliance if she wanted to 4 

continue working that day and she chose to go home, do you 5 

know if the same happened with Keeron or Francisco? 6 

A. I know Cisco, on at least one occasion, decided to go 7 

home instead of being there. 8 

Q. And you also testified about the instruction from 9 

regional leadership that you received in or around August 10 

when we were talking about the unions/union pin? 11 

A. She wore the pin in August. 12 

Q. Right, and -- yeah.  So in connection with that 13 

testimony, you said that you had received instruction from 14 

regional leadership that union messaging was allowed? 15 

A. Yeah. 16 

Q. Was that before or after August 14th, if you recall? 17 

A. It was before. 18 

Q. It was before.  You were aware -- talking about Cisco 19 

again, you were aware that your -- I guess Julius Wormley was 20 

a team leader; is that right? 21 

A. He's an associate store team leader. 22 

Q. So he was your counterpart -- 23 

A. Yes. 24 

Q. -- at the time?  You're aware that he had an hour-long 25 
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conversation with Cisco about the Black Lives Matter? 1 

A. I know that they had a conversation.  What the details 2 

of that conversation were, I couldn't say. 3 

Q. He didn't talk to you about what the discussion -- 4 

A. No. 5 

Q. -- entailed?  Do you recall Julius, in connection with 6 

that discussion with Cisco, that Julius suggested that it was  7 

-- it would be a good idea to have a sit-down with anyone in 8 

the store that wanted to voice their minds and work on a 9 

compromise? 10 

 MR. BROWN:  Objection.  The witness just said he -- 11 

Q. BY MR. PETERSON:  Yeah, I'm not asking about the 12 

conversation.  I'm asking about what Julius reported to you.  13 

He reported to you that you [sic] had the hour-long 14 

conversation; is that correct? 15 

A. Yes. 16 

Q. And he also said, Julius suggested to you, to you and to 17 

Donna, that it's time to have a sit-down with anyone in the 18 

store that wanted to voice their minds and work on a 19 

compromise? 20 

A. That's what he stated in the email, yes. 21 

Q. And do you recall him also saying he felt that it's only 22 

the beginning and would like to nip it quickly? 23 

A. That's what the email said. 24 

Q. That's what the email said.  The BLM, the Black Lives 25 
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Matter, issue is a sensitive subject obviously; is that fair 1 

to say? 2 

A. Sure. 3 

Q. Did people in your store leadership view it as in its 4 

own bubble? 5 

A. Not particularly, no. 6 

Q. Do you recall an email from Daniel Yacher saying that he 7 

knows that the BLM is a sensitive subject, and it's in its 8 

own bubble, but moving forward we should start holding her, 9 

referring to Justine, accountable with a written corrective 10 

action form? 11 

A. I don't recall an email, but -- 12 

 MR. PETERSON:  I'm marking for identification as General 13 

Counsel's 77 an email exchange, August 14th to August 24th. 14 

(General Counsel's Exhibit 77 marked for identification.) 15 

 MR. PETERSON:  Go ahead and review that and let me know 16 

if you -- when you've had a chance and if you recognize it, 17 

okay? 18 

 THE WITNESS:  Yes, I -- 19 

(Phone rings.) 20 

 MR. BROWN:  Apologies. 21 

Q. BY MR. PETERSON:  The bottom email dated August 14th is 22 

from you to the team and that's, I believe, already in 23 

evidence as Respondent's 76. 24 

A. Correct. 25 
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Q. But then above is a response from Daniel Yacher? 1 

A. Yacher, yeah. 2 

Q. Yacher?  To -- yeah, to yourself, Lonnie Jones and 3 

Donna.  And he says, "I know the BLM is a sensitive subject 4 

and it's in its own bubble, but moving forward we should 5 

start holding her accountable with a written corrective 6 

action for uniform."  Do you see that? 7 

A. Yes. 8 

 MR. BROWN:  Before you answer that, I think you misread 9 

that.  It was a question, not a statement.  You read "we 10 

should" instead of "should we." 11 

 MR. PETERSON:  I apologize.  I did misread it.  It does 12 

say "should we." 13 

Q. BY MR. PETERSON:  Does that refresh your recollection as 14 

to whether your store leadership believed that Black Lives 15 

Matter was in its own bubble? 16 

A. I think it would depend on what you're calling a bubble. 17 

Q. Well, I didn't call it a bubble.  That's what 18 

Daniel Yacher said. 19 

A. Danny called it a bubble, yes. 20 

Q. And he's part of store leadership; is that right? 21 

A. He's part of team leadership, yes. 22 

Q. Team leadership.  Okay, so does that refresh your 23 

recollection as to whether at least one individual in your 24 

store viewed it as its own bubble? 25 
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A. Yes. 1 

 MR. PETERSON:  All right, move for the admission of 2 

General Counsel 77. 3 

 MR. BROWN:  No objection. 4 

 JUDGE SOTOLONGO:  General Counsel 77 is admitted. 5 

(General Counsel's Exhibit 77 received in evidence.) 6 

Q. BY MR. PETERSON:  Do you know what he's referring to 7 

when he says its own bubble? 8 

A. I am assuming that he's referring to the attendance 9 

policy and the buckets that we use for classifying attendance 10 

violations. 11 

Q. And why do you assume that? 12 

A. Because the first thing he said is this is counted as an 13 

absence. 14 

Q. And was Black Lives Matter messaging being treated 15 

differently in your store than other types of dress code 16 

violations? 17 

A. No, I wouldn't say so. 18 

Q. Yeah.  So what's the connection between corrective 19 

actions of any kind and the Black Lives Matter message? 20 

A. Any time we would send a team member home for a dress 21 

code violation, we never counted it as an attendance piece. 22 

Q. For other types of violations, did you count it as an 23 

attendance -- 24 

A. No. 25 
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Q. -- violation? 1 

A. No, for any type, for ripped jeans or anything, never a 2 

violation. 3 

 MR. PETERSON:  Thank you.  I have no further questions. 4 

REDIRECT EXAMINATION 5 

Q. BY MR. BROWN:  One follow-up question.  Mr. Yacher asked 6 

whether Ms. O'Neill should be -- start to be held accountable 7 

with a written corrective action.  Do you see that question? 8 

A. I do, yes. 9 

Q. Was she issued a corrective action? 10 

A. No. 11 

 MR. BROWN:  Just one quick second. 12 

Q. BY MR. BROWN:  Mr. Stegeman, you were asked by  13 

Mr. Peterson about your understanding of Black Lives Matter.  14 

Do you recall that? 15 

A. Yes. 16 

Q. Okay.  And I believe you said, when I asked you what you 17 

understood it meant, that you said it related to police 18 

violence against and murder of people of color, some words to 19 

that effect; is that correct? 20 

A. Correct. 21 

Q. And then when you were asked again if you had a 22 

different understanding, you referenced systemic racism, or 23 

he referenced, counsel referenced systemic racism, and you 24 

agreed; is that correct? 25 
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A. Yeah. 1 

Q. Okay.  When did your understanding of the Black Lives 2 

Matter movement, from the summer of 2020 until now, change? 3 

A. I would say that it's a progressive, a progressive 4 

change.  Initially, it was -- in the summer of 2020 it was 5 

all about the murder of people by the police, and then I 6 

would say more so in the past year that I have come to 7 

understand broader issues that would fall under that 8 

umbrella. 9 

 MR. BROWN:  No further questions. 10 

 JUDGE SOTOLONGO:  Mr. Peterson? 11 

 MR. PETERSON:  Yeah, just one follow-up. 12 

RECROSS-EXAMINATION 13 

Q. BY MR. PETERSON:  Yeah.  So you've come to understand, 14 

and I assume that's through further reading, news, perhaps 15 

entertainment, movies, television shows, you've grown to 16 

understand the broader meaning? 17 

A. Yes. 18 

Q. And that's when you became aware of the broader meaning; 19 

is that fair to say? 20 

A. Yes, my own personal awareness. 21 

 MR. PETERSON:  Okay, nothing further. 22 

 JUDGE SOTOLONGO:  Very well.  Mr. Stegeman, thank you 23 

very much for your testimony.  You're excused.  Please do not 24 

discuss your testimony with any other witness or potential 25 
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witness in this matter until the case is over.  Thank you 1 

very much. 2 

 MR. BROWN:  Thank you, sir. 3 

(Witness excused.) 4 

 JUDGE SOTOLONGO:  All right.  Mr. Brown, does the 5 

Employer have any additional witnesses? 6 

 MR. BROWN:  No, Your Honor. 7 

 JUDGE SOTOLONGO:  For this portion of the case?  For 8 

this portion of the case? 9 

 MR. BROWN:  No, not this portion of the case. 10 

 JUDGE SOTOLONGO:  All right.  I guess that's -- perhaps 11 

before we go off the record, I just want to note we are 12 

scheduled to have a virtual or a Zoom hearing on the 26th and 13 

the 27th, and we're going to deal with the Chicago portion of 14 

the case.  I'm going to make sure -- things got lost in the 15 

shuffle, but I want to make sure that by week's end we issue 16 

a notice of hearing of a Zoom hearing and the -- with a link 17 

and so forth and instructions.  It's exactly the same as 18 

you've seen before, except it relates to the Chicago portion. 19 

 Mr. Peterson, do you anticipate -- just to get an idea, 20 

how many witnesses do you anticipate you're going to be 21 

calling in the Chicago portion of the case? 22 

 MR. PETERSON:  Just one, Your Honor. 23 

 JUDGE SOTOLONGO:  All right.  So I assume you're going 24 

to -- so I assume you can probably do it on one day, the 25 
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26th?  Very well. 1 

 MS. SCHAEFER:  Are we going to start Pacific time?  Are 2 

we going to start Pacific time as well, again? 3 

 JUDGE SOTOLONGO:  Yeah, so that -- yeah.  Yeah, I 4 

can't -- yeah. 5 

 MS. SCHAEFER:  That's fine.  I just wanted to clarify. 6 

 JUDGE SOTOLONGO:  Yeah, it's going to be -- it's going 7 

to be 11 o'clock Chicago time and 12 o'clock East Coast time, 8 

so -- all right, yeah, we're going to start -- 9 

 MR. BROWN:  That's fine, Your Honor. 10 

 MS. SCHAEFER:  That's fine. 11 

 JUDGE SOTOLONGO:  -- and see how far we can get.  I'm 12 

willing to go late.  If not, we'll just resume the next day.  13 

All right, thank you very much, and that's a wrap for the 14 

Washington, D.C. portion.  The hearing, the record is closed. 15 

(Whereupon, at 2:15 p.m., the hearing in the above-entitled 16 

matter was adjourned, to resume July 26, 2022.) 17 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), in the matter of 3 

WHOLE FOODS MARKET SERVICES, INC., Case No. 01-CA-263079, 4 

et al., at Washington, D.C., on July 20, 2022, was held 5 

according to the record, and that this is the original, 6 

complete, and true and accurate transcript that has been 7 

compared to the recording, at the hearing, that the exhibits 8 

are complete and no exhibits received in evidence or in the 9 

rejected exhibit files are missing.  10 

 11 
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 13 

 14 

      _____________________________ 15 

      Bradley E. Weirich 16 

      Official Reporter 17 
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BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

REGION 20 

 

 

In the Matter of: 

 

WHOLE FOODS MARKET SERVICES, 

INC., 

 

 Employer, 
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SAVANNAH LYNN KINZER, SUVERINO 

FRITH, LYLA STYLES, 

ABDULAI BARRY, KIRBY BURT, 

KAELEB CANDRILL, LEEA MARY 

KELLY, 

TRUMAN READ, HALEY EVANS, 
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CHRISTIE, 

SARITA WILSON, CAMILLE TUCKER-

TOLBERT, CASSIDY VISCO, 

YURI LONDON, ANA BELEN DEL RIO 

RAMIREZ, AND CHRISTOPHER 
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 01-CA-266440 
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 05-CA-264906 

 05-CA-266403 

 10-CA-264875 

 19-CA-263263 
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 32-CA-263226 
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The above-entitled matter came on for hearing, via Zoom 

videoconference, pursuant to notice, before ARIEL SOTOLONGO, 

Administrative Law Judge, at the National Labor Relations 

Board, Region 20, 901 Market Street, Suite 400, San Francisco, 

CA 94103, on Tuesday, July 26, 2022, 9:03 a.m. 
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WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 

Yuri London 2476 2519 2550,2561 2558 2514 

Jill Smith    2564,2584,2592 2597          

2584,2591   
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E X H I B I T S  

 

EXHIBIT IDENTIFIED IN EVIDENCE 

General Counsel: 

 GC-78 2480 2495 

 GC-79 2504 2510 

 GC-80 2511 2516 

 

Employer: 

 E-78 2536 2544 

 

Respondent: 

 R-79 2577 2579 

 R-80 2580 2584 

 R-81 2586 2587 

 R-82 2588 2592
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P R O C E E D I N G S 

JUDGE SOTOLONGO:  Good morning.  This is Judge Ariel 

Sotolongo.  It is now Tuesday, July 26th.  This is the 

continuation of our hearing in the Whole Foods case as 

previous -- previously agreed upon.  

Today we are conducting the Chicago -- or it should be an 

Indiana portion, I guess, of the hearing since the -- the store 

was technically in Indiana, but in any event, I guess what's 

near the Chicago metropolitan area.  We're conducting this via 

Zoom pursuant to prior agreement. 

Mr. Peterson, are you ready to call your -- your first 

witness? 

MR. PETERSON:  Yes, Your Honor. 

JUDGE SOTOLONGO:  All right.  Go ahead. 

MR. PETERSON:  Yeah.  The General Counsel calls Yuri 

London. 

JUDGE SOTOLONGO:  All right.  Ms. London, would you please 

raise your right hand? 

Whereupon, 

YURI LONDON 

having been duly sworn, was called as a witness herein and was 

examined and testified as follows: 

THE WITNESS:  Yes. 

JUDGE SOTOLONGO:  Thank you.  Please spell your name for 

us and give us your address. 
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THE WITNESS:  Y-U-R-I L-O-N-D-O-N, 300 East LaSalle 

Avenue, South Bend, Indiana 465 -- or no.  46617. 

JUDGE SOTOLONGO:  All right.  Thank you very much. 

Please proceed, Mr. Peterson. 

MR. PETERSON:  Thank you, Your Honor. 

DIRECT EXAMINATION 

Q BY MR. PETERSON:  Good morning, Ms. London. 

A Good morning. 

Q As you know, I'm Matt Peterson.  I'm the attorney for the 

National Labor Relations Board.  We're all going to have some 

questions for you today.  Listen carefully.  Answer truthfully.  

If you don't understand a question, let us know, and we can -- 

we can rephrase it in a different way.  And give a little pause 

before answering so that the attorneys can make any objections 

if necessary, and then the judge will let you know whether you 

can answer or -- or not. 

Q Does that make sense? 

A Yes. 

Q Okay.  First of all, do you have any preferred pronouns? 

A She/her is fine. 

Q Is Ms. London okay? 

A Yes. 

Q Ms. London, are you familiar with the company called Whole 

Foods? 

A Yes. 
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MR. PETERSON:  Okay.  I move for the admission of General 

Counsel's 80.   

JUDGE SOTOLONGO:  Any objection?  

MR. FERRELL:  Well, I -- I have an objection for -- for 

relevance.  And I would ask to voir dire Ms. London, for just a 

couple of questions, Your Honor.  

JUDGE SOTOLONGO:  Go ahead.  

VOIR DIRE EXAMINATION 

Q BY MR. FERRELL:  Ms. London, General Counsel's Exhibit 4, 

I mean, General Exhibit 8 -- General Counsel's Exhibit 80, 

that's in front of you.  Can you find for me anywhere in -- in 

your essay where you discuss Black Lives Matter or the dress 

code?  

A No, I didn't include it because I thought that would 

affect my submission.  

Q Okay.  So you know, in all of General Counsel's 80 -- and 

take a moment to review it if you need it.  Am I right that 

there's no mention of the phrase Black Lives Matter, the Black 

Lives Matter movement, or the dress code in all of General 

Counsel's 80? 

A You're correct.  

MR. FERRELL:  Your Honor, I object to relevance.  There's 

an inclusion task force.  That's -- that's not a secret.  But 

the issue before you is whether Whole Foods' enforcement of its 

dress code to prohibit store team members from wearing a Black 
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JUDGE SOTOLONGO:  Oh, Indiana's on eastern?  Oh --  

MR. PETERSON:  Indiana's  

(Indiscernible, simultaneous speech)  

JUDGE SOTOLONGO:  I stand corrected.  So it would be 12:45 

Chicago time and 1:45 Eastern Time zone.  So in 35 minutes.  So 

let's -- let's go on break.  

(Off the record at 10:10 a.m.) 

JUDGE SOTOLONGO:  All right.  I think we're missing a 

couple of people, at least they haven't turned their cameras 

on.  But let's -- let's go ahead and proceed.  Let's go back on 

the record.   

All right.  Mr. -- Mr. Ferrell, please proceed.  

MR. FERRELL:  Thank you, Your Honor.   

CROSS-EXAMINATION 

Q BY MR. FERRELL:  Ms. London, have you ever seen the copy 

of the complaint in this case?  

A Yes.  

Q Okay.  You understand then that the -- the sum total of 

the allegations -- Mishawaka, Indiana store where you worked 

are --  

MR. FERRELL:  And I'm reading from paragraph 7-K of the -- 

of the complaint, Your Honor and Counsel.  

Q BY MR. FERRELL:  The sum total of the allegations about 

Mishawaka, are the, quote, about June 9, 2020, store team 

manager, Seth Carlson, informed employees that they were 
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MR. FERRELL:  Your Honor, I'd like to take, if I could, 

maybe five minutes to see what additional questions I have, 

confer with counsel, and come back?  

JUDGE SOTOLONGO:  All right.  Let's -- let's go off the 

record for five minutes.  

MR. FERRELL:  Then we'll come -- come back at -- 

(Off the record at 11:45 a.m.)  

JUDGE SOTOLONGO:  Back on the record.  All right.   

Go ahead.  Mr. Ferrell, any -- any more questions?  

MR. FERRELL:  No more questions, Your Honor.   

JUDGE SOTOLONGO:  All right.  Mr. Peterson?  

MR. PETERSON:  Thank you, Your Honor.  

REDIRECT EXAMINATION 

Q BY MR. PETERSON:  Ms.  London, just a few follow-up 

questions about some of the questions that Counsel asked you.  

Obviously -- obviously you're, you know, the police brutality 

was a -- was a component of your wearing the -- the Black Lives 

Matter mask as you testified on -- on cross-examination.  Was 

there any other any other -- any other message you were trying 

to convey other than police brutality in wearing the mask?  

A Yes.  I was trying to convey that, like, wearing Black 

Lives Matter isn't only synonymous with police brutality, it is 

also like a representation and messaging for equality within 

the workplace, equality within schools.  And just like equal 

treatment amongst your peers as, like, a black person.  
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said anything to her about it.  And I told her, like, you know, 

it's good that they didn't say anything to you and that you, 

like, don't have to worry about it.  And she asked me -- she 

wanted to, like, make one for me.  And I said, yeah.  

Q And then, lastly, you -- you were asked about the August 

18th written -- written counseling that you had -- that you 

received on August 18th, you recall that?  

A Yes.  

Q And is -- you were able to -- is it correct that you were 

able to continue working, even though you refused to remove the 

pin, for the rest of that day?  

A Yes.  

Q But you also incurred a -- a discipline -- or the 

counseling that -- that you were asked about?  

MR. FERRELL:  Objection.  Asked and answered.  And it's 

not -- there's no allegation related to the discipline.   

JUDGE SOTOLONGO:  I -- I agree.  Sustained.   

MR. PETERSON:  All right.  I -- I have no further 

questions, Your Honor.   

JUDGE SOTOLONGO:  All right.  Mr. Ferrell?  

MR. FERRELL:  Yes.  I guess we could take down the -- I'm 

looking at an exhibit.  Are --  

MR. PETERSON:  Oh, I'm sorry.   

MR. FERRELL:  -- using that exhibit?  

RECROSS-EXAMINATION 
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discussed in that post from June 9 of 2020, right?  

A Yes.   

THE COURT REPORTER:  Excuse me, Your Honor.  

JUDGE SOTOLONGO:  Yes.  

THE COURT REPORTER:  There is a Jill Smith in the waiting 

room.  

JUDGE SOTOLONGO:  Okay.  Anybody know what Jill Smith is?  

MR. FERRELL:  She's potentially a witness for the 

respondent, so she can just stay in -- in the waiting room, 

please.  

JUDGE SOTOLONGO:  Okay.  All right.  

MR. FERRELL:  No further questions, Your Honor.  

JUDGE SOTOLONGO:  All right.  Mr. Peterson, any -- any 

questions?   

MR. PETERSON:  Yeah.   

FURTHER REDIRECT EXAMINATION 

Q BY MR. PETERSON:  Just -- just one follow-up about the -- 

the contents of your Instagram post, Ms. London.  And you 

testified previously that you -- you -- you wanted Whole Foods 

to support the people that it's using its -- in its marketing.   

A Yes.  

Q You recall that?  And those -- and those individuals or 

people in your workplace?  

MR. FERRELL:  Objection.  This is one, asked and answered 

and this is not the scope of -- of recross. 
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MR. FERRELL:  Thank you, Honor.  

JUDGE SOTOLONGO:  All right.  Off the record.   

(Off the record at 12:10 p.m.) 

JUDGE SOTOLONGO:  All right.  Troy (phonetic throughout), 

we're -- we're looking at some football pictures.  Troy, can 

you -- can you sort of -- there you go.  Thank you.  I going to 

get distracted during testimony watching a football game.   

So.  All right.  So Mr. -- so Mr. Ferrell, please call 

your next witness.  

MR. FERRELL:  Respondent calls Jill Smith.  

JUDGE SOTOLONGO:  All right.  Ms. Smith, would you please 

raise your right hand?   

Whereupon, 

JILL SMITH 

having been duly sworn, was called as a witness herein and was 

examined and testified as follows: 

THE WITNESS:  I do.  

JUDGE SOTOLONGO:  Thank you.  Could you spell out your 

name for us and give us your address -- your business address 

will suffice. 

THE WITNESS:  Yes.  My name is Jill Smith.  My first name 

is J-I-L-L.  Last name is Smith, S-M-I-T-H.  My business unit 

address is 4230 Grape Road, Mishawaka, Indiana 46545.  

JUDGE SOTOLONGO:  All right.  Thank you.   

Please proceed, Mr. Ferrell.  
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MR. FERRELL:  Thank you, Your Honor.   

DIRECT EXAMINATION 

Q BY MR. FERRELL:  Ms. Smith, do you mind if I call you Jill 

today?  

A Yes, that's fine.  

Q Jill, are you employed by Whole Foods Market?  

A I am.  

Q What is your position with Whole Foods?  

A I am a team member services generalist.  

Q Is that what is referred to sometimes by the acronym TMSG? 

A Yes, that is correct.  

Q Can you describe for the judge your responsibilities as a 

TMSG?  

A Yeah.  I am a human resources generalist, which means I 

handle the HR components of the business, such as benefits, 

compensation, policy review, and advisement.  

Q What stores are you responsible for today, as a TMSG? 

A Currently, I'm responsible for the South Bend, Indiana 

location and the Schererville, Indiana location.  

Q And the South Bend location, is that -- does the address 

actually sit in Mishawaka?  

A It does.  

Q Mishawaka, Indiana, South Bend, same -- same store?  We're 

talking about the same store, right?  

A Yes, that's correct.  
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MR. FERRELL:  Your Honor, I'd move Respondent's Exhibit 80 

into evidence. 

JUDGE SOTOLONGO:  You may -- 80?  Yes.   

Mr. Peterson, any objection or voir dire? 

MR. PETERSON:  Yeah, just some quick voir dire. 

Do you mind not sharing the screen for a moment?  Thank 

you. 

VOIR DIRE EXAMINATION 

Q BY MR. PETERSON:  So Ms. Smith, as I understand it you 

were -- you were forwarded a copy of this email? 

A Yes, that's correct. 

Q You weren't at the meeting yourself on June 9th? 

A I was not. 

Q And you don't believe that this email is a verbatim 

recitation of what was said during that meeting, do you? 

A I believe it's as close as could be verbatim knowing Seth 

Carlson and his detailed note-taking skills. 

Q Oh, okay. 

MR. PETERSON:  No objections. 

JUDGE SOTOLONGO:  Respondent's Exhibit 80 is admitted. 

(Respondent Exhibit Number 80 Received into Evidence) 

MR. FERRELL:  Thank you, Your Honor. 

RESUMED DIRECT EXAMINATION 

Q BY MR. FERRELL:  Jill, after July 9, was there another 

occasion or an instance at the Mishawaka store involving or 
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MR. PETERSON:  Just a quick voir dire, Your Honor. 

JUDGE SOTOLONGO:  Go ahead. 

VOIR DIRE EXAMINATION 

Q BY MR. PETERSON:  So Ms. Smith, you -- this meeting 

occurred around 5 p.m.? 

A Yes. 

Q Is that right? 

A Yes. 

Q And it looks like you recorded the notes about two hours 

later.  Is that right? 

A Well, I wrote them on paper.  This was my scribe of that 

via email, once all of the conversations had concluded. 

Q Were you -- you were taking notes during the meeting? 

A Yes. 

Q And you did those by hand and then you transcribed your 

handwritten notes? 

A Yes. 

Q I imagine you try to take good notes, but I don't imagine 

you're a court reporter or have the ability to take word-for-

word verbatim notes.  Is that fair to say? 

A Though I'm not a court reporter, I do my very best.  This 

is a part of my job that I do quite often. 

MR. PETERSON:  No objections, Your Honor. 

JUDGE SOTOLONGO:  All right -- excuse me.  Respondent's 

Exhibit 82 is admitted. 
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(Respondent Exhibit Number 82 Received into Evidence) 

MR. PETERSON:  Counsel, can you put a copy of that in 

the -- in the chat? 

MS. SCHAEFER:  Sure. 

RESUMED DIRECT EXAMINATION 

Q BY MR. FERRELL:  Now Jill, coming out of the August 18 

meeting -- or at the August 18 meeting, you had this 

discussion -- 

A Um-hum. 

Q -- and Ms. London as you described said she didn't want to 

do that again.  She didn't feel good about taking off the 

George Floyd name tag. 

A Um-hum. 

Q What happened as a result of that -- after that 

discussion? 

A Yes.  We took a break, gave her -- we asked her to take a 

break because -- just to let everybody be in a good, calm, 

neutral space, came back, continued the discussion.  She asked, 

you know, again, about the name tag and told us she wouldn't be 

taking it off.  We let her know about dress code and that we 

would have to hold her accountable if she wasn't going to be in 

dress code, and then ultimately she was issued a counseling 

statement, which is a written form of documentation in the 

midwest, it's like the lowest level of written documentation. 

Q Now, that was issued on what date? 
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ten minutes. 

MR. PETERSON:  Thank you. 

MR. FERRELL:  Thank you, Your Honor. 

JUDGE SOTOLONGO:  All right. 

(Off the record at 1:45 p.m.) 

JUDGE SOTOLONGO:  Lets go back on the record.   

Go ahead, Mr. Peterson. 

MR. PETERSON:  Thank you, Your Honor. 

CROSS-EXAMINATION 

Q BY MR. PETERSON:  Good afternoon, Ms. Smith.  I'm Matt 

Peterson, I'm the attorney for the LRB.  I just have some 

followup questions for you about your testimony today. 

A Okay. 

Q You understood Ms. London as wanting to stand up for her 

community in wearing the Black Lives Matter face mask and the 

pins and buttons you described? 

A I can only speak to the name badges.  I never heard her 

reference that in regards to the face mask, it was only 

referenced in regards to the George Taylor (sic) button and the 

Breonna Taylor button. 

Q Right.  Even at -- even at the meetings where Seth 

discussed the face mask with her, is that right? 

A I was not physically present, that was correct. 

Q But you are aware that she was wearing a Black Lives 

Matter face mask and was spoken to about that? 
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CA-263226,32-CA-266442, Whole Foods Market Services, Inc. And 
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